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July 6, 1964

Honorable Walter Jenkins
The White House
Waghington, P. €.

Deai Valter:

I hate to burden you wieh a pe:aonal problem, but ~
I belicve that this transcends mere personmal coavenience
and iovolves a function of the federal goverument. Hence,
I feel juseified in imposing upon you.

My son, Richard M. Mosk, is serving as a legal
assistant to the President's Commiseion on the Assassi-
nation of President. Kennedy. As you kuow, originally it
was believed the Commission’s work would be completed by
the £irst of July, but it now appears that his assigoment
vill require him to rematn in Washington through most of
the mnth of August,

: Richard is an Airmsan First Class in I:he Alrx
National Guard., He has served his six months on active
duty, but was excused from his weeckond tours of duty
because of his work with the Commission, which required
his work virtually every day of the week, with an under-
standing that he would make up the time upon his return
to California this summer and prior to his next job,
which 45 as a law clerk for the Supreme Court of Cali-
iomia, begianing Septenm;r 1.

Since he will not coacluda his work in Washinston
until the end of August, it will be impossible for hiw
to make up eny time this summex before he begins his work
with the Supreme Court of Califormia. Aud as you know,
law clerking for o Suprame Court involves night and week-
end research chores at the whtm and requircment of justices
of the Court.
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Hon. Walter Jenkins ’ . July 6, 1964

4 What X would appreciate very much 16 1£ you could
c¢ontact ¢the Hational Guard Bureau in the Pentagon and
indicate that due to requirements of goveramentsl ccrvice,.
Richard be emcused from making up his aetive duty ia the
Air National Cuard and that ke imediazaly be pleced tn

. atand-dy status,

I assure you this {s not beﬁns done for the conven-
ience of oy son, for he is wiliing €2 43 his duty (though
as o zecently wmarried man he would not bo subject to draft
call) , but solely because of the requircments of govera~

~ mental sezvice, all of which I belicve £ in the best
interest of the government. Thie 4s particularly so with
rvegard to the Presidontial Commicsion on the Ascassinaticn
of President Kennedy, the report of which will affect: ehe
velfare of our mtien at howe and in the world,

Anyehiag you can do to be of aeatetance wiil be
greatly appreciated by me.

Sincerely,
STANLEY MOSK
Attorney General 7
sMidae o
AIRMALL

BCC: Richard M. Mosk
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THE WHITE HOUSE

WASHINGTON

July 23, 1964

Dear Stanley:

Your son, Richard, has been of considerable service to the Warren

. Commission, his supervisor tells me, and I am glad he could arrange

to delay temporarily his training as a member of the California Air
National Guard and as a Reserve of the Air Force in order that he
might accept this employment.

I recognize that to make up the training he has missed, and to continue
with the required Air. National Guard training might seem confining.
This has been discussed with the Department of the Air Force and I
am informed that an exceptionally high percentage of nonprior.service-

men who enlist'in the Air_National Guard are practicing attorneys or

other professional men who have chosen to fulfill their military service
obligation in this way. It is only fair that all be expected to complete
the training required on an equal basis, and to anticipate that some

‘sacrifice will be required of them.

I have been advised that, based on his request, supported by his éuper—
visor in the Warren Commaission, your son will be allowed to delay his
training until August 1, 1964, ‘when it is understood his work for the
Commission will be completed. He should arrange immediately with
his Air National Guard unit commander to make up the training which
he was scheduled to complete during the months of March through

July 1964. His future service as a member of the California Air
National Guard is a matter he must resolve with the State in view of
the commitments he made when he enlisted in-September 1963.

With kindest’ rég’ardsi -

cerely,

Walter Jenkins
Special Assistant to the President

Mr., Stanley Mosk
Attorney General

State Building

San Francisco 2, California
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July 6, 1964

Honorable Walter Jenkins
The White House
Washington, D. C.

Dear Walter:

"~ I hate to burden you with a personal prcblem, but

I believe that this transcends mere personal convenience

and involves s function of the federal goverument. Hence,
-1 feel justified in imposing upon you.

My son, Richard M., Mosk, is serving as a legal
sesistant to the President's Commisaion on the Assassi-
nation of President Kemnedy. As you know, originally it
was believed the Commission’s work would be completed by
the first of July, but it now appearae that hies assignment
will require him to remain in Washington through most of
the month of August,

Richard is an Airman First Class ia the Air
National Guard. He has served his six months om active
duty, but was excused from his weekend tours of duty
because of his work with the Commission, which required
his work virtually every day of the week, with an under-
standing that he would make up the time upon his retura
to California this summer and prior to his next job,
which is as a law clerk for the Supreme Court of Cali-
fornia, begioning Septamber 1.

Since he will not conclude his work in Washiagton
until the end of August, it will be impossible for him
to make up any time this summer before he begins his work
with tha Supreme Court of California. Aud as you kuow,
. 1aw clerking for a Supreme Court imvolves night and week-
" end research chores at the whim and requirement of justices
of the Court.
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Hon, Walter Jenkins 4 ~ July 6, 1964

What I would appreclate very much is if you could -
contect the Hational Guaré Bureau iu the Peatagon aad
indicate that due to requirements of goveranmental service,
Richard be ezcused from msking up his active duty in the
Alr National Guard and thet he imrediately be placed in
stand~-by status,

I asgure you this is not befing done for the conven-
fence of =y son, for he is wiliing €2 do his duty (though
as & recently married man he would not be subject to draft
call) , but solely becguse of the requirements of govera~
mental service, sll of which I believe 15 fn the best
interest of the government. Thie is perticularly se with
regard to the Presidential Commission on the Assassination
of President Keanedy, the report of which will agfect the
veifare of owr nation st howe and in the world,-

thing you can do to be of aseistance will be
greatly apprecisted by me, .. : :

Sincerely,
STAMLEY MOSK
Attorney Ganeral
§M:dgt
AIRMAIL

BCC: Richard M. Mosk
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2R0M ¢ Richard Mosk
SUZJECT: COEYRICGH?

There are two stvatuiory pronivitions agsinst cony~-
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rigat in publications of tac

Title 17 U.S.C.L. 2 3 proviies:

"No copyrignt shall sub:isi... in any suolica-
tlon of the United States Goverament, o ELY
reprint, in whole or in »axt, taereof: ..."

Title 44 U.S.C.A. & 58 provi: - “kat the Dudblic

Printer shall sell to applicants dunlicaie stereo
~electrotype plates from which any Goveranment publication
is printed. The last sentencé of this provision states,

"Wo publication reprinted from such stersotype.or electro-
type platves and no other Governmment publication shall be

copyrighted.”

| These provisions are "designed to achieve in 2

Geamccracy taat depends upon accurate knowledge tiae broadest

-
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publicity for matters of government." Publi

issociates, inc., v. Rickover, 234 F. 2d. 262, 268 .(D. C.

Cir., 1960) (Reed, J.) (rev'a in 369 U.S. 111 (1962) on

rounds involving declaratory relief).
g .
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On‘the other hand, there is a great danger of
distortion. This danger is probaily much greater in the
case of our Report than in that of.most others, since.it
will involve several volumes and taus probadbly will be
abridged by private publishers. Generally, the Federal

Trade Commisslon has acted only where taesre has been false

~advertising or misrepresentation. Stiefel, "Piracy in

High Places -- Government Publications and the Copyright
Law," 24 Geo. Wash. L. Rev. 423, 434 (1956), also in ASCAP,

Copyright Law Symposium, No. 8, p. 3, 16 (1957); see e.gz.

47 F.T.C. 1729, No. 8114 (1951) (prevented person from
selling a book without ciearly disclosizg the title under
winlch i1t was previously sold by tre Geverument and without
indicating its source). Thus, we could not rely on the
FPederal Trade Commission to prevent distortions, although
1t might use a cease and desist order to stop publishers
from "passing off" their publications as the original
government publication. .Furthermore, such remedies as
defamation and unfair competition which are making headway

in the area of distortions and copying, would not be of -

much use to the Commission.

Bill in Consaress.

One suggestion is to introduce a bill in Congress

specifically providing copyright protection for the Report.

HW 12640 DocId:59167860 Page &



HW 12640

y .
r ‘ . .

There are a few cases of similar legislation. Congrecss
passed private acts directing tret copyright be graated
to the heirs of private authors wiose works had been

published by tiae vaernment, tn Act for the Relief of

Mis ress Henry R. Schoolcraft, 11 Stat. 557 (1859); 4in

Act for the Relief of VMrs. William Herndon, 14 Stat. 587

(1866)., On a few occasions prior to the 1909 act, Congress

* passed specilal acts to preserve the copyright in private

works that were to be incorporated in Government documents.
32 Stat. 746 (1902); 34 Stat. 836 (1906). In 1938.an

act was passed authorizing the Positmaster General to.secure‘
copyright on behalf.of the United States in philatelic
catalogs to- be prepared by him from time to time. 52 Stat.
6 (now included in 7 U.S.C.i. § 8). 1In 1955 Congress .
authorized the State of Illinois to have the exclusive
right in interstate commerce to use a particular désign
consisting of a profile of the head oi Lincoln superimpbsed
upon a map of Illinois. &9 Stat. 631. Congress authorized
Representative Cannon to secure copyright in the successive

editions of Cannon's Procedure in the House of Revpresenta-

tives, printed by the Government, e.g. 62 Stat. 1052 (1948),
73 Stat. 20 (1959). The authors of a book on Senate pro-
cedure printed by the Government were allowed to obtain

a copyright. 70 Stat. 126 (1956). Congress has also pro-

tected badges, emblens, designs, marks, and words or phrases

DocId: 59167860 Page 9
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of a large nupgber of Government and private organizations
from misuse or copying. 18 U.8.C.A., ch. 33; 36 U.S.C.A.,
chs. 2-8, 11=25. ' |

However, dther bills not enacted nave pnroposed
to authorize Government copyrights in particular works.
E.2., H. R. J..Res. 467, T5th Cong., 1st Sess. (1957)

(The Story of the Constitution by Representative Bloom);-

H. R. 1331 81st Cong., 1st Sess. (19549) (illustrated nistory
of Uniued States coins. and currency proposed for preparation
by tne Treasury Department); H. R. 5541, 85th Cong., 1st
Sess. (1957) (Of;lci%l dictionary to.be prepared by a pro-
posed Government Commission).

It is unlikely that such legislation would be
passed without some opposition. Congress is not oolivious
to copyright problems. in 1962 a resolution was introduced
calling for an investigation of copyright practices of
Government employees. H. R. Res. 794, 87th Cong., 2nd Sess..
This was prompted By Congressional concern with the pro-
priety of the astronaﬁts having sold thelr personal stories

to a leadlng magazine. 108 Cong. Rec. 20592, 87th Cong.,

2nd Sess. (1962). It is likely taat publishing companies
and newspapers would violently oppose such leglslation
since it would be a bad precedent so far as théy are con-

~

cerned. Furthermore, a lawyer in the copyrightioffice

assured me that they would oppoée any legislation of this

DocId: 59167860 Page 10
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nature. They did not oppose the copyrigat on Cannon's

Procedure in the House of Representatives because- this

type of work heas traditiona}ly_been~given protectibn.

Hence, we would haVe-the problem of whether we could getl

2 bill enacted within a reasonable period of time, if at

all. It should be noted that the present legislation in
this area has been questioned. Stiefel, supra. at 448.
Berger, "Gopyright in Government Publications," Study No. 33,

Studies‘Prepared for +the Subcommittee on Patents, Trade-

marks, and Copyrights of the Senate Judiciary Committee,

86th Cong., 2nd Sess. 1961; Note, "What is a 'Publication

L 4

of the United States Government'? "A Search for a Meaning-

ful Solution," 17 Rutgers L. Rev. 579 (1963).

Several years ago the Copyright Office'made
inquiries of a numbér of Governmenf_agencies that carry
dn extenslive publication programs requeéting other views
on the queétion of copyright in Government -publications.
.Most agencies indicated that there should be no copyright
in any of their publications. However, some of them favored
some provision whereby copyright could be securedlin special
cases in order to avoid distortion or in order to have the
work published privately. Berger, supra. at 39.

There are a number of other reasons why such legisla-
tion would be unwise. Both a legislative fight and later
enforcement battles in the courts might ppo&e embarrassing

A HW 12640 DocId:59167860 Page 11.
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to the Commissioners.

Furthermore, there is some quesilon as to whetner

we should prevent the New Yorx-Tizes and other newspapers
frém printing excefpts. While this is a major souxrce of
distortion, the Supremne Courﬁ has to put up with it every
Tuesday. Newspapers, .however, could be given permission
to print excerpts. | '

An alternative ﬁight be to have a law giving the
Report cdpyright protection for a short period of time,
and thus allowing it to be circulated before'private ver-
sions.can.be distribyted. I woﬁld suspect such leglslation
would be Just as difficult ©o paés as full copyright pro-
'tection; Furthermore, enforcement problems would be great.
If a newspaper printed the report,'anginjunétion wﬁuld be
of 1ittle value. Possibly, the copying of the report could
be made a crime. Such a law would have To be carefully
drawn so as not to embrace the generally protected area
of "fair use."

Between 1918 and 1921 a series of bills, S. 3983,
65th Cong., 2nd Sess. (1918); S. 579, 66th Cong., Ist Sess.
(1919); S. 637, 67th Cong., st Sess. (1921), was intro-

duced to permit the Government to secure copyright for

‘"any Government document or work" by placing a notice of

copyright on the published copies. The bills further

provided that such copyrignts could thereafter be released

DocId: 59167860 Page 12
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by inserziing a notice.of the releése on any coyy. No action
uas taken on any of them. I do not think there would be
fewer difficulties with this plan as applied to %hé'Report
trnan with the other suggestions for legislation.

Another possibility would be to reQuire that
private publishers insert in their publications a conépicu-
ous statement that such publicatioans are not the authorized
versions or that they are not publishgd by the Government.

A series of bills, ﬁ. R. 6539, 63rd Congress, 1st Sess.

§ 44 (1913); S. 1107, 64th Cong., 1st Sess. § 82 (1915);

S. 7795, 64th Cong., 2nd Sess. & 18 (1917); H. R. 8362,
66th Cong., 1st Sess. § 31 (1919), introduced between 1913
and 1919, would have required private persous who reproduce
Government'publicaiions to insert in the reproductions

a statement that taey were not published by the Government,
and would have prohibited the use of the.Government Printing
Office imprint and the insertion ol any advertising matter
in sudh reproductions. None of tnese bil;s was enacted. .
FPallure to insert such.notice could be made a crime or

enforcement of such a provision could be handled by the

Pederal Trade Commission. (Although the F.T.C. has Jjuris-

diction only (1) where tne activities affect interstate
commerce and (2) when the public interest is involved.)
(In 1903, legislation was proposed making 1t a crime To

attempt to copyright a government publication or falsely

DocId: 9167860 Page 13
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adyertised or private publicution ac emanating froﬁ the
Government. . R. kep. ﬁo. 3392, 57tu Cong., 2nd Sess.
(1903)). It is arguable that this proposal would'not be

of much use. The unautnorized versions might be the only
ones at the vookstores. See infra. Thus, they would have
tne widest circulation. Most people would not be discrimi-
nating enough to notice such a mark. Furthermore, they
would probably not send for the Government version, naving
once spent thelr money on the private publication. however,
this suggestion would seem to be better than nothing at

gll. At least those'readers alerted to the origin of the
work would not hold the Commission responsitle for distor-
tions. Here agalin, private book companies would put pressure

on Congress to defeat such & measure. I am sure taat they

o8

71

[6))

|

would be upset with a: mark or ieg whicna gould cast
doubt on their versions.

It has been suggested thet we spounsor legislation
requiring anybody who wishes to reprint the Report, to do
so in full. There could ve Federal Trade Commission enforce-
ment or Tzilure to do so could be made 2 crime. This
proposal would certainly arouse opposition from newspapers
since excerpts would be prohidbited. Furthermore, "in full"
would be difficult to define. Vould that. include appen-

diccts and supplements? However, these probiems'could

all be cured by appropriate legislation. For example,

HW 12640 DocId:59167860 PFPage 14



'
»
'

-9 -

we could exempt all periodicals Irom the‘prohibition.
9%ith this exemption it migut ve easy to have the legisla-
tion enacted since it would be difficult to objecb to a
reduirement tbat tbe‘Reporb be copied accurately.

| 0f all of the above leéislative propogals, the one
requiring a notice on private publications that they are
not the authorized verslon seehs to pose tne fewest number
of difficulties.  While 1t is not the most effective deter-

rent- to distortions, I feel it is. the most practicable.

Private Publication

A possible solution might be to have the Reporb.

published bj‘a ﬁrivabe book publisner. "Instances are ...

" known in which Government agencies nave had works produced
or owned by them published by private book publishers,
wlth a copyright notice in the name of the publisher.

o f . {br. Goldberg tells me that the Department of Defeuse's 5/6%
@‘3&’

Army Air Forces in World Wer II (7 Vols) was published

and copyrighted by the University of Chicago PressJ In @"-T-Q%

some instances, private publicatlon may be preferred over ”7b2
. - p

publlcation.%hroﬁgh Governmenp facilities for several Aﬁ%ﬂ%%%h:QIJ
reasons: private publication ﬁay be more expeditious, 4&:,2&
e

1t may provide an edition of higner quality, *the private u\q/“
L8

publisher may cover the market more eflectively, and - \~~v324

perhaps most important - the private publisher will bear é 624

a
. ““@m
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the cost of printing and distridution. The last has been
said to be the principal reason way tae Sfates have wanted
their works to be copyrightable: Priveze pﬁblisheré may

pe unwilling to assume the cost of printing and distribu-
tion, however, unless they can bde given the excluslve rights
afforded by copyright," ' Berger, "Copyright in Coverrment

Publication,” Study No. 33, Studies Prepared for tae Sub-

committee on Patents, Trademaerks, and Copyrights of the

Senate Judiciary Committee, 86tn Cong., 24 Sess. 35 (1961).

Taere is & great deal of doubt as to whether
a copyrizght in a;Government report published privately
would be valid. Ihe copyright office asserts taat 1t would
not be since this would be an effort to circgmvent the
statutory prohibition of copyrights in Government Publi-
cations.

However, there is a2 good deal of confuslion over
the term "Government Publication." It might be argued that
a "Government Publication" is one which is printed by tae
Government. It has been sald that the confusion that has

arisen as +to the meaning of "Government Publication" is

"traceable to the dual meaning of the word 'publication;
it may refef to the act of reproducing and distributing
copies (printing and distributlion by the Government), or
1t may refer to the work.that 1s being publisned (a work

produced by the Government, 1l.e., produced for the Govern-

HW 12640 DocId:59167860 Page 16
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ment by its employees)." Id. at 30. .

No clarification of tihe meaningvof "publ;cation
of the United States Government" appears in the Rules and
Régulations of tae Copyright Office. - 37 C.F.R. g 201 -1-
202, 8(1960). The provision resulted out of a controversy
over the sale of the stereotyse.or eléétrotype plates
desired by Representative James D, Richardson for use in
a publication "prepared, compiled and‘Qﬁited by him on

behalf of the Joint Committee on Printing" I HMessages and

Papers of the Presidents I, II, III (1913 ed. Bureau of

National Literature) copyright 1897 by James D. Richardson.
See Stiefel, "Piracy in Hign Places" in ASCAP, Copyrient
Symposium No. 8, p. 3, 21, 25 (1957). The original print-

s . ing bill, (which was instigated by Richardson), providing
for the sale of duplicate plates by the Public Pr;nter,
was attacked on the ground that private persons might
assert copyright claims upon republishing Government docu-
ments from the plates. 25 Cong. Rec. 1764 (1893). Thus

" the provision prohibiting such copyright was enacted. .

Id at 1765, 1767. 28 Stat. 608 (1895). After several

volumes of.Richa;dson's work were printed and distributed

by the Government printing office, some of the volumes ‘
were printed with a copyright notice in the name of Richard-

son. When this was questioned in Congress, he sald that

he was not claiming copyright as against the Government

HW 12640 DocId:59167860 Page 17



® ®
- 12 -

but only agalianst third persons ana that his claim was limited
to tae original matter created by his editorial work.

30 Cong. Rec. 1032-1033 55th Cong., 1st Sess. (1397).

Some members of Goﬁgress felt that he had no right to clalm
copyright in the work since it was produced for a publice-
tion authorized bj Congress. Id. at 1028-1033. 4 Senate
Investigating Committee stated: "The Committee on Printing
will not undertake to discuss the legal question here
involved further than to say that the prohibition contained
in the Printing Act was intended to cover every publication
authorized by Congress in all possible forms, and in view
of the debate which occurred at the time, it ié ¢clear o
the Committee that Congress intended to prevent precisely
wnat has happened - the copyrighting bf tnis particular
book. ...Your Committee thinks that copyright should not
have issued in behalf of the Messages, and thai the law

as it stands is sufficlent to deny copyright to any and
every work once issued as a Goveranment publication.”

S. Ref. No. 1473, 56th Cong.,1st Sess. (1900).. As can

be seen, this statement is not free from ambiguity, Berger,

"Copyright in Government Publication," Study No., 33,

Studies Prepared for the Subcommittee on Patents, Trade-

marks, and Coovrights of the Senate Judiciary Committee,

86th Cong., 2d Sess. 30 (1961); For a history of the

Richardson affair, see Stiefel, "Piracy in High Places,"

in ASCAP, Conyright Symposium No. 8, p. 3, 21, (1957).

HW 12640 DocId:59167860 Page 18
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Nothing in the legislative history of the act
of 1909 indicates the meaning of "Government Publication.”
H. Rept. No. 2222, 60th Cong.-2d Sess. (1909). Iﬁ 1911
the Superintendent of Documents defined tae term "Government
Publicatiqn" as used in a different context as follows:
"Any publication printeﬁ 2t Government expense or published
by authority of Congress or any Government publisning oifice,
or of which an edition has been bought by Congress or any
Government office for division anmong the Members of Congress

or distribution to Government officials or the publilc.

I Superintendent of Documents, Checkliist of United States

Public Documents, 1789-- 1909 vii (34 ed. 1911)."

A series of bills iﬁtroduced between 1913 and 1919
to revise the Printing Law, none of which passed,'sought
to define "Governmeﬁt Publication" as including "all publi-
cations prigted at Government expense or published or dis-
tributed by authority of Congress." See e.g. H.R. 6539,
63rd Cong., 1st Sess. € 44 (1913); S. Rep. No. 438, 63rd

Cong., 24 Sess. 50 (1914).

There has been very little case law oﬁ thls ques-
tion. In one case there was dictum to the effect that
General Pershing's official report to the Secretary’of
War, presenting an account of the American Army in France
was an 6fficial document of the United States Government

which anyone was free to print and publish. Eggers V.

DocId: 539167860 Page 19
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Sun Seles Corporation, 263 Fed. 373 (24 Cir. 1920). It

is not clear if the document was printed by the Government.

In Sherrill v. Grieves, 57 Wash. Low Rep. 285, 290 (Sup Ct.
D. C. 1929), the plaintiff was an author of a book, por-
tious of which he allowéd the Government to publish in
pamphlet form (with a notice of copyright in his name) for
use in a govermment scnool for officers. The author was

a government employee but the writing of the book was out;
side his employment. The plaintiff's copyright was upheld
against the contention that the pamphlet was a governmend
putlication and that the materiel thereln was therefore

in tae public domain. Tae court aeld that the work belonged

to the plaintiff. In Sawyer v. Crowell Pub. Co., 46 .F.

Supp. 471, 473 (D. C. S. D. N. Y. 1942) aff'd 142 F. 2d.

497 (24 Cir. 1944), the court dealt with a map produced

by government employees in the course oi their duties,
copyrighted by one employee and then published by the
Government with notice of that copyright registration.

The court held that as the map "relates directly to the
subject matter of plaintiff's work" the employee could
have_no property right in it. Thﬁs, this case indlcates
that a work produced for the Govertment Dby 1ts employee
within the scope of his employment belongs to the Government
even though first printed and puvlished privately. CI.

7 Decs. Comp. Gen. 221 (1927) (distinguished writings tnat

were not official, in which case the government would have

DocId:52167860 Page 20



;ino conurol over or proorietary interest in uue maut
~and uriuings that were off1c1°l vhicn Vould not lose uheir“'
v of;icial character even though oub1 shed by a private

" publisher); 22 Decs. Comp. Gen; 715-(1943) Tuere are’
? other situauions ‘in which it has oee1 sald that a horx .

can be a government puulicauion even though not orinted

c.at the Government printing office. American Lithopraphic

:‘fCo.lv; United States, ST-Cf. of Cl. 340 (1922)'(G0vernmen£f3l'J'

‘autnorized to get material printed by private publisner);.

'“f‘Columbia 1anoerpq Co., Inc. v. United States, 90 Ct.-

gfgublic Documents, Janusry - Deceﬁber“1936; 3[(1936537)j($he.w

- Superintendent of Documents indicated that publications
'L;'reproduced by duplicating processes other than ordinary

5;printing w1ll be considerea to be governme..v oublications,

iCl. 457 (1940), See Montaly Catalogue of the United States |

'Vjust as those puolicatlons printed bJ ‘the Government Prlnt-t*ian

e ing Of;ice ) From these-cases, it uas been concluded tnat;

'f"; "Government Publlcatlon refe;s to a publlshea work

‘3 not to the mere act of prlntin& aand pablisnin5 oy the
"f”ZGovernment Berger "Cooyrlgat in Government Publicatlons

’YﬂfiStudj No. 33, Studles Preoerea oV the uthOﬂﬁltuee on

"?Patents, Lrademerks. and CODV”lFUuS of the oenate Judic1a;1

. ‘ijommlttee, 86th Cong., ‘2d - S ss.’32 \1901)

In Public Affairs ASSOC¢ tes, Ino.‘v;‘Rickover,

.yﬂf;264uj:ppbia£59161360:_page.21:7.”r U

Heioroduced by the Government,v and oerhaps-to one owned by 16,
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o854 B, 24 262 (D.C. Cir., 1980) (zeld that Admiral Rickover
could get a copyrighv on hls

IoGEeCneEs wgich were prepared
by him outside working‘hours),rev'd, 369 U.S. 111.(1962)
(skxetchy statement of facts nnst a satisiaciory basis for
a discretioﬁary grant of declaratory relief), Justice Ree@
stated, "The language of the original statute on printing --
'Kd ... Government publication shall be copyrighted' --
seems to refer to a publicaiion actually produced by thg
Public Printer. The Printing Office provision seems to
mean, ifAread naturally, 'produced in that office.' The
Copyrignt provision should be read, we think, to refer to
publications commissioned or printed at the cost and direc-
tion of the United States. Taess wcuold be autnorized
expositions on matters of overm:snizi interest by govern-
mental authority." A treatise writer has stated that the
term "Government Publication" "undoubtedly embraces all
official documents and reports emaznating from the Government
as well as the intérminab;e registeré, bulletins and circu-
lars of information prepared and issued by the various

bureaus, agencies and projects maintained by the Government."

Howell's Copyright Law 47 (Latman ed. 1962).

While there is no case right on point, it can be
seen that it is at best dubious'whether a copyrignt in a
private publisner would be valid. Furthermore, 44 U.S.C.A.

111 -(Supp) provides: "All printing, binding, and blank-
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book work for Congress,.the zxscuiive ¢ffice, the Judiciary
(other than the Supreme Court of the United States), and

gvery executive department, indepcrndent oifice, and establish-

ment of the Government. shall he done at the Government
Printing Office except (1) sucn classes of work as shall

be deemed by the Joint Committee on Printinz to be urgent

or necessary to have done elsewhere; and (2) printing in

fiel oprinting plants operated by any such executive depart-
ment, independent office, or establishment, and the procure-
ment of printing by any such executive department, indebendgnt
office, or establishment from allotments for contract field
printing, if approved by the Joint Committee on Priunting.”

44 U.5.C. 11ia provides: "sSuci: Priatinz, binding aund
blank-book work authorized by law, as the Pubdblic Printer

is not able or eguipped to do at the Government Office,

‘may be produced elsewhere under contracts made by him with

]

the approval of the Joint Committee on Printing.” This

requirement of 2 waiéer mignt De an'added'hu:dlé‘to private
publication, although I have no 1dea how difficult it
would be to obtain.

Mr. Eisenberg has told me that some of the Commis-
sioners were insistent that private facilities not be used
in our investigative actlvities. ‘It is possible that they
would not approve of private publicétion eithér. Also,

Dr. Goldberg tells me that the Government PrintingAOfficé
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would do the job much more guickly thaw a private publisher.
If we could get a publicsling coupany to rarvdle
the report, without the protection of the copyrigh%, and if
we received authorization to do so, the idea is appealing
i1 tnat distribution would be more widespread and efficient.
Taus, tne réport would "beat" the other privately published
versions to the bookstores. However, in nmy opinion, the’
above mentioned difficulties outwelgh the benefits to be

gained.

Government Printing Office Distribution

If the Report is published by the Government Print-
ing Office, 1t might be possibdle to reduce the hazard of |
distorted versions if‘distributioﬁ were made through-local
bookstores. People would probably prefer the Government
edition (assuming the Report can be confined to dne volume,
excluding appendices and indices) if it is as accessible
as private editions. Furthermore, private editions would
probably be more expensive slince they are generally pub-
lished av greater cost than are Government publications.

The Government Printing Office could obtain a mallling list
and solicit orders from bookstores around thé country.

Also, some means should be dev;sed to make the Report avaeil-
able abroad quickly so that private editions in forelgn
countries might be discouraged. (Is it possible to send

over translated versions? See discussion of the Denning

DocId: 59167860 Page 24 . o s
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Report, infra.)

s

The Government Printing Office does sell Government
Publications at a discount to.bool dealers and qﬁantity
purchasers. 44 U.S.C.A. T2z. (Somehow they get around
44 U.S.C.A. T1, Supp, which says only one copy of aﬁy docu-
ment shall be sold to the same person). Thus, bookstores
can make a profit off the sale of the Report.

T feel that we should work out some arrangement
with the Government Printing Office whereby widespread
circulation can be achieved rapidly. This would go a
long way towards solving the problem of distortiouns.

Also, we should heve some kind of conspicuous legend on
the Report indicating that 1t 1is ihe only official Govern--
ment publication or some such identification. Another
problem to consider is how we would distribute the exira

volumes containing the appendices and indices.

Tord Denring's Report

You zsked me to find out how the Denning Report

(Lord Denning's Report (1963)) was handled by the British

Government. I spoke to someone in the British Information
Service.who related to me the following account. Apparently
officials in Her Majesty's Statlonery Office were quite
concerned with the problem of private publications. They
feared the possibility that paperbacks with lurid cévers

.

ahd other deceptive and distorted publications would come

DocId:59167860 Page 25 ' o
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out. This type of a British Goverament Publication is

S, m
4

automatically covered under tine Crown Covyrignt.

> A

-

e

United Xingdom Copyright Act of 1956, § 39 in 36 Helis-

buryv's Statutes of Enclend. 132 (2d.ed. 1956). PFurthermore,

the Report was distrivuted through bookstores in England
("Printed and published by Her Majesty's Stationery Office-

To be purchased from . . .or through any bookseller," Back

. cover of Report) and in %this country. My informant said

HW 12640

that 100,000 copies were originally printed and sold and
that the Government continued to print more copies. He esti-
mated a sale of 150,000. Only about 1,000 copies were sold
in tiuls country since the British Information Service was
only authorized to receive 1500 copies. |

A United States company (I assume from the Library
of Congress Qard Catalog that it was the Popular Library
Co. of New York) immediately photographed the Report and
nad an edition out within two days of distribution of the

original report. Also, the New Yoryk Evenineg Post ran about

90% of the repoft in serial form. Because tnese coplies .
appeared so quickly, the British did not seek to rest;ain
their sale. Pu:thérmore, the Popular Library Version
printed tae report in full, although it nad a hard cover.
Some officials were upset by the fact tnat this version
had a British seal on the cover.

However, the British Government went to court

DocId: 59167860 Page 26
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sin France and in other Europezn countries and successiulliy

revented publishers irom publishing coples of the Report.

Y]

jracies because of

¥

ne British were able to catch taese

=

the time taken to iranslate the Report.
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"THE WHITE HOUSE

CWASHINGTON

July 23, 1964

- Dear Stanley:

Your son, Richard, has been of considerable service to the Warren
Commission, his supervisor tells me, and I am glad he could arrange
to delay temporarily his training as a member of the California Air
National Guard and as a Reserve of the Air Force in order that he
might accept this employment

T,

my
M s,

L

1 recognize that to make up the training he has missed, and to continue
with the required Air National Guard training might seem confining.
This has been discussed with the Department of the Air. Force and I
am informed that an exceptionally high percentage of nonprior.service-
men who enlist in the Air National Guard are practicing attorneys or
other professional men who have chosen to fulfill their military service
obligation in this way. It is only fair that all be expected to complete

the training requ1red on an equal bas1s, and to anticipate that some
sacrifice w111 be required of them.

I have been advised that, based on his request, supported by his super-
~ visor in the Warren Commaission, your son will be allowed to delay his
training until August 1, 1964, when it is understood his work for the
Commission will be completed. He should arrange immediately with
his Air National Guard unit commander to make up the training which
he was scheduled to complete during the months of March through
July 1964. His future service as a member of the California Air
National Guard is a matter he must resolve with the State in view of
the commitments he made when he enlisted in September 1963,

With kindest regards,
Sincerely,

Walter Jenkins
Special Assistant to the President

Mz, Stanley Mosk.
Attorney General
State Building

San Francisco 2, California
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-July 6, 1964

Honorable Walter Jenkins
The White House :
Washington, D, C.

Deaxr Yalter:

I hate to burden you with a ?etsanal problem, but
I believe that this transcends mere personal convenience
and involves s funetion of the federal government, Bence,
I feel justified in imposing upon you,

My son, Richard M. Mosk, i@ serving as a legal
sssistant to the President's Commission on the Assassi-
nation of President Kemnedy, As you know, originally it
was believed the Commission's work would be completed by
the first of July, but it now appears that his assignment
will require him to remain in Washington through most of
the month of August,

~ Richard is an Airman First Class in the Air
National Guard. He has served his six months on active
duty, but vas excused from his weekend tours of duty
because of his work with the Commission, which required -
his work virtually every day of the week, with an under-
standing that he would make up the time upon his return
to California this summer and prior to his next job,
which is as a law clerk for the Suyreme Court of Cau-
fornia, begioning September 1.

Since he will not con:lude his work in Washington
until the end of August, it will be impossible for him
to make up any time this summer before he begins his weork
with the Supreme Court of California. And as you know,
iaw clerking for a Supreme Court imvolves night and week- _
end research chores at the whim and requirement of justices

. of the Court, :
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Rdn_.; Walter Jénkins-- ' ' A July 6, 1964

What I would appreciate very much i if you could

_contect the Hational Guard Bureau in the Pentagon and

indicate that due to requirements of goveranentel service,
Richard be emcuged from making up his active duty inm the
Alr Netional Cuard eand thet he im&iately be placed {a
stand-by status,

I assure you this i{s not baing dune for the conven-
ience of =y son, for he is wiliing €5 do kis duty (though
as 2 recently married wan ha would not be subject to draft
call) , but solely because of the requirements of govera~
mental service, all of which I believe 18 in the best
interest of the govermment. This is perticularly so with
vegard to the Presidential Copmission on the Assassination
of President Kemnedy, the report of which will afiect the
velfare of our mation st home and in the world.

&aything you can do to be of assiatance will be

greatly appreciated by me.

Sincerely, |
STAMLEY MOSK -
-Attorney General
SMidge
AIRMAIL

BCC: Richard M. Mosk
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Nl

‘bdon

1%
ered,

‘ nrther
‘anvestigation of this disease.‘ "I intended to make no such suggestion and
regret that my vords were susceptible of that .interpretatién. I tried to
treat 1t 1lke any other event in Osvald's 1ife, eund Intended neither to
Suggest that 1t 18 probative of whether or not Osvald killed President
m, nor to "smear® Oswald. (Pleaqe see my memorandum of pprn 22,
196k, at p 13) "

ee: Mr. Willens
. Mr. Ely v~

-
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T 1 J. Lee Rankin . . May 5, 1964
General Counsel :

FROM : Jobhn Hart Ely

Our diéc;uasien of this afternocn suggests to me that thé'
function of my memcrandim of April 22, 1964, hss been misunderstood.
Tt was designed to inform Mesars. Jemner and Liebeler as to what
infarmation conoerning the Merine Corps wss:in our possession, and
vwhat informatica we lscked. It vas not intended a8 & final, or even
& preliminary, dreft of the Commission's repart. |

I therefore felt at liberty to include suggestions phrased in
the first persc. If I sm asked to vrite s draft of the Marine section
of the final report, I shall nefther make mssent.icmanorm-'ite_mmv
firpt m.

Similarly, becaus¥@lité ves a memorsndum, I mehbloned Oswsld's
vensreal disease, Just as I memticned every other fact I hed encountered.
Upen revieving my memorandum, I can find no passage recamunding a further

mug_atim of this disease., I htended to meke no such suggestion and -

regret that my vards wvere susceptible of ﬁha.t interpretation. I tried to
treat it like any other event 1n Oswald's life, and Intended neither to
Auggest that 1t 1s probative of vhether or not Oawe.ld killed President
Kexmedy, nor to "smear Osvald. (Please see my mmrandmn of ﬁpril 22,
A6k, at p. 13).

.88 Mr. Willens
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TG t
FROM s

ofaﬁrstdzgreemrﬁerchamfornmnsa'm-
vho Chspdler :lslms 1 tied in with the rackets in Atlanta. He suspects

amue-ﬁﬂmmumemeo:wmm, slthough he has no
xnovledgs of aOy guch commections.

Ha claius sobnvespokenmmMKﬂMcrfmse:mt
Servize; his sugpicions &xe aroused YWy the fact that the Becret Bervice
agent guarding the howe of Jacgueline Kennedy, whoa he attempted to vieit,
clzimed that be ned naver heard of Cnandler.

~ame in becauss he wents to make it clear to whesver
is following pin that although ne 48 cspable of theorizing on the ssssasing=
ticn, (which he did at length - clajming the expertese derived frea
the eriminal pind,) Be Enows BO facts Dearing upod it.

1 usgured him that the Comuission wné pot having him folloued,

apd that we would de Beppy Vo receive a letier setting forth ks views.
In 5y opinton, Chapdler, Who indicated that be drenk & good

denl, BEVE gerinite signs of mental imbalsnce. 1 sgree with bim that he
has access 1O BO facts vhich vauld help us in oar ipvestization.
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TC t J. Lee Rankin : May 5, 1964
General Counsel o

FROM : John Hart Ely
Our discussicn of this afternocm suggests to me that the

function of my memorandum of Aril 22, 196k, has been misunderstood,

It was designed to inform Messrs. Jemner anfl Liebeler as to what

information concerning the Marine Corpe ves in cur possession, and o
‘vhatinformtlmvehx_!ked. It vas not intended a8 a final, ar even i
8 preliminary, dreft ;f ths Commission's repart.

I therefare felt at liberty to include suggestions phrased in
the first person. If I am asked to write a draft of the Marine section
dmﬁmﬁm. I shall neither make suggestions nor write in the
ﬁrat_ person.

Similarly, becsuss ils ves a memorantum, I mehdioned Oswald's
vensreal disease, Just s I memtiomed every other fact I had encountersd.
Upon revieving my memoranfum, I can find no psssage reccumgnding a further
investigetion of this disease. I intended to make no such suggestion and

regrot that ny voards were susceptible of that interpretation. I tried to

-~ trest 1t 1ike any other event in Oswald's 1ife, and Intended neither to
. suggest that 1t 18 probative of vhether or not Osveld killed President -
Remnedy, nor to "emear® Oswvald. (Please see my memcrandum of April 22, |
196, st p. 13) o |

ge: Mr, Willens | S
lnr. Ey v~ - N

i

/ < v
|
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D
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* poM 1 Jomn Hart Ely ~

SUBJECY ¢ ALIAN MONROE CHANTLER

gn June &, 196“,1WMWM&!.
Bec@phmeﬂthatamnleﬁmmm, Atlanta, he has
mtmﬁ,mammmmwwmmmm
to Yashingtcon (eapicement by wGRED, spvitations to parties, etcs)
muaw-m«wmmmauwmwmm
mtofwuawmmmy. then 1 csked him who

W_mmmlywwtw-meelfde@wm-
otaﬂmtang'eewéercwm am-mmxmw(ﬁ.)-
vmm_amuttamﬁmmmmwmmm. He suspests
acme tiselfl vith Rudy i8 the conse of his troubles, slthough he bag 2O

kacwlefigs of say such cammecticn.

Bs clsims to have spoben o Inspecter Kelley of the Sexret
Sexvize; his suspicicms are Wy the fact that the Becret Service
the home of Jacqueline Kennedy, vhom bhe attempted to visit,

agent
cmam;hemmmmaw.

Wmhbmeham&emmﬁeummmer
1atmwmmmtﬂWMuc@ableofW£szmw
ti0n, (MmMnm-mmW@ammdmw
mammm,)mmamruwbmrinamu.

xwmmmcmuammmmmw,

andthatwmnbehspwwreéeive e lotter setting forth his views.

mwaplﬂ.on,maler,mwcate&mthedrmkagooﬂ

deel, geve definite aigns of memtal jzbalsnce. I sgree with bia that he

hﬁaaecessmmtmtaum&wmmmxpusmwtmas

cc: Mr. Rﬁnnnm
Mr, W ens
wr. By L
Files '
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HG~AFP 6 porch 1964
rticipation, Aizman Bickard M. Ioak, AF 202439

g

5 SiE ) S Ea L AA G

mﬁmsm, 146th AT Bing
Van fuys, Californin

State of Califoruia
Sseramento, Califorain

1. Alrgan Riclard M. ioeB, & member of yowr unit, is currently amployed
by the Fresifent’s Compission investiating the death of President Kennedy.
Much af the activity, especinlly recessch work, is accompliched an Snturday
in the Lilgary of Congress. Alrmga Mpsk hod arrenged to occomplish his
Grill perticipation with the D. €. Alr Guard, which drills two Saturdays
Per month. Te conflict of timing gave rise to o requost for doferment

of participation in required drillos, initisted by intercoted members ef
Congress. It is anticipated the Commission will conclude its work e
mately July of this yeavr.

2. (o a one-tioo basis, dhe Buromu is cuthorizing o deferment of the

dril) participation of Alrmen sk watil hic return fo the jurisdiction of
Toe Mdjutant Goneral of California. AL that time, he will seconplisha
period of imective duty tznining on @ basis of oo eight-bour duy for cach
Lo drills deferred wntil he has completed the partieipstion reguivercnt. -
Adrman Hosk 16 in sgreemcnt with this proeeduwre, ond will veport to the
cammender of his unit of cooignment fur this period of training won .
completion of his detail in Heshington. I is ewave of the pemalty clauses
of Section bi-7, A 35-3, for fadlure %o participate to the requived degrec.

3. There iz a very good protability ¢hst Alvras Mosk will relocnte from

this event, be may well be sssigned to o unit at Hayward. It is cuszosted

that e Adjutant General rotain a copy of thls letter for further setion.

Alrmen sk bas alao been insbrycted 1o retain a copy of this lotter to

0 the commander of his wmit of eonigament when he enters the period
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BC~AFP | 6 March 1964
Dril) Participation, Alxmsn Hichsrd M. Ibsk, AP 2824gh30

146th AB Sgdn, 14¥6th AP Wing
Van Buys, California

The Adjulant CGeneral
State of California
Sucromento, Californis

1.  Alrmen Richard M. Mosk, ammber&mmt, is currently employed
by the Prosident’s Comuission invistigating the death of President Kennedy.
Much of the actlivity, especinlly resesrch work, is eccomplished en Saturday
in the Lityary of Coogress. Ailrmem Mosk bad arranged to accomplish his
driil participation with the B. €. Alr Guard, vhich drills two Baturdays
per month. The cenflict of timing gave rise {o & request for deforment

of porticipation in required drills, Initinted by interested members of

Congress. 1% is aaticipated the Commimsion will conclude its work appwoxie

mately July of this year.

2. o e one-time basis, the Bwean is suthorizing a deferment of the
drill participation of Alrman Mosk until his return to the Jjurisdiction of
The Adjutant Gencral of Califernia. At that time, he will scconplish &

pertod of smactive duty training on & busis of ous elabtehour day for each

two drills deferred nntil he bee completed the participation requirenent.
Airman Hosk is in egeesment with this procedure, end will report to the
commander of his unit of assignment for this period ¢f traiaing upon
completion of his detnil in Weshington. He ismreofthepeml&yﬁansea

af Section 417, APW 35-3, for failure to Emmi@a‘be to the reguired degree.

3. Mxeﬁsavery@a&pmbabumytmmm%vmmm
mmmﬁsmmmmmmmmwcﬂiﬁmﬁm In
this event, he may well be mssigoed to a unit o6 Hoyward. It fo

ﬁmmmumwammamwzwmmmmm
Alrzen 198k bas slso been instructed to rotain & copy of this letter to

present to the compendar of hils wnit of sssignment when be enters the period
of trainlng.

g

Lpauuay

Cﬁmf, m Mamml Bivision
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DEPARTMENTS OF THE ARMY AND THE AIR FORCE - POSTAGE A]:lD FEES PAID

NATIONAL GUARD BUREAU
WASHINGTON25, D.C.

OFFICIAL BUSINESS

Richard M. Mosk .

Committee on Assassination of
President Kennedy

200 Maryland Avenue, N.E.

Washington, D. C. '

HW 12640 DocId:59167860 Page 39



ot L //g”
. :“".;ﬂ--:—’ “-’ e
PRESIDENT's COMMISSION /*’~ e S A .

ON THE
AssassiNATION OF Presipent KenNeEDY

200 Maryland Ave. N.E.
EARL WARREN, Washington, D.C. 20002 J. LEE RANKIN,

Chairman General Counsel
RICHARD B, RUSSELL Telephone 543-1400

JOHN SHERMAN COOPER
HALE BOGGS

GERALD R, 'ORD

JOHN J. McCLOY

EN W.DULLES
‘ : April 13, 196k

MEMORANDUM

FOR:, Chairmsn, President's Commission on
f(/)') the Assassination of President Kennedy

1 /’

1 e .

FROM{ General Counsel

Richard Mitchell Mosk

Mr. Richard Mitchell Mosk, an employee of the Commission, is hereby
granted security clearance for access to classified information and
material up to and including the Top Jecret level. This clearance
is based upon a favoraﬁle full field investigation completed by the

Civil Service Commission in April 196k.
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- Richard Mitchell Mosk’
oo , AF 28249439
o t .+ 3377 School Squadron, Box 79
B - Amarillo AFB, Texas 79111

Janue:y 2,v1964

Honorable Lee Rankin
Counsel for Warren Commlttee
clo Chief Justice Earl Warren
Supreme Court Building

' Washington, D.C.

Dear Mr. Rankini

As a 1963 graduate of Harvard Law School, cum laude,
and presently concluding my tour of six months' active mllltary
duty, I am very much interested in the p0351bxlity of serving
your Committee during the months ahead.

I have just successfully passed the California state
bar examination, and am about to be admitted to practice iin Cal~
ifornia, my native state. Therefore, my experience does not
include active practice of law, but I could be of service to your
Committee in research, 1nvest1gation, interviewing of witnesses,.
preparation of material for hearings, and all of the normal func-
tions of a junior member of a law firm. :

If you do have any avallable opportunltles in that field,
please let me know, and I shall be happy to come to Washington for
a personal interview by the ‘end of this month.

_ If you need a personal reference, I am well known to
Chief Justice Warren, whom I have.seen at least once every year at
Pasadena on New Year's Day. And the Chief Justice is a good friend

.of both my mother and my father, who. is the Attorney General of
‘California.

'f”Resﬁectfuily,yours,t o
- ,)vgé-LJ/ ﬁ&QL’q /7} aff ' ;T

Rlchard Mltchell Mosk
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RESUME
Name: .Richard M. Moskl-'Born: May 18, 1939 . Single
Address: - . . . : ) .
- Permanent: 430 S. Roxbury Dr., Beverly Hills, Calif.
Telephone: :
" . , ~ Permanent: CR., 1-6155
Education:
Prepafatory;” ,University High School, Lbs‘Angéles, Calif. 1953-6
College: . . ‘Stanford Universxty, '1956-60, A.B., Graduating
: T "With Great -Distinction”
‘ACourse: Liberal Arts--Political Science Major
Honors: Phi Beta Kappa; Woodrow Wilson Fellowshlp,
T Pi Sigma Alpha (National Polltlcal Science
Frat.); . Dean's List.
Grades: = Grade Point Average of 3.6 out of maximum 4.0;
-~ .Class Rankings by year =-- Fr. 70th out of 778 men;
Soph. 119th out of 732 men; Jr. 3rd out of 472 men
in School of Humanities and Sciences; Sr. 6th out
.of 540 men.in School .of Humanities and Sciences.
Activities: .3 yr. Varsity Tennis Letterman; 1 Frosh. letterj“
: ‘Theta Delta Chi Social Frat.; Lette:men's Club.
Legal: Harvard Law- School, 1960-1963
~ Standing: lst yr. 73 Grade P01nt Average (Bt);
: (65th in class of 496)
. 2nd yr. 72 (85th in class of 492)
. 3rd yr. General Average 72 (final rank in class.
72nd in class of 489)
Honors Received: .Roscoe Pound Prize for highest club score in
: qualifying round of moot court competition,
Degree of LL.B cum laude
. Activities: Ames Competition (Griswold Clﬁb), ' T
' . _ Student Bar; Internatlonal Law Club; California Club R
Military Experience: Will be discharged March 1964
-Employment Experience: . _Summer, 1957 Purser s offlce, Amerlcan Presxdent Line,

San Franci sco.,

. Summers, 1958, 59, 60 61, Assistant Tennls Instructor
to Carl Earn, Beverly Hills Tennls Club Beverly Hills,. Cal.

Summer, 1962, Law Clerk - Pacht Ross, Warne ‘and Bernhard,

' ' os Angeles, Calif.
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| JAN 1 6<1964

Hr. Richard lMitchell Mpsk
AP 28249439

3377 Schoel Squadron, Fox 79
Amarillo AFB, Texss 79111

Dear Mr., Mosk:

Thank you for your letter of Jonuary 2, 1964,
regarding employment on the staff of. the Presidential
commission.

As you can wnderstand, since the establishment
of the Commission meny highly qualiflcd lawyers
like yourself have uritten to cupress their desivre
to be of service to the Cormission., In view of the
Commissionts desire to hire only a smsll stoff at
this time, I am sorry that we are unable to take
advantage of your penercus offor of assistence, . h
If the vork of the Commission subsequently requires
additlions to the staff, X ean assurs you that your
application will‘reeeive careful conslderation,

Thank you for your interest 1n the work or the
Commission, : ~

A»f'Sincorely,

Y S , SR X Lee Henltin

) -~ General Counsel
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GENERAL SERVICES ADMINISTRATION
ROUTING SLIP

TO I (oe) R1 R2 R3 R4 RS Ré R7 R8 R9 R10

NAME AND/OR SYMBOL BURDING, ROOM, ETC.

1

[ auotment symsot
T approvat

[ as requesren

3 concurrence

] correcrion

3 rune

[ ruwt rerorr

ANSWER OR ACKNOWL-
EDGE ON OR BEFORE

[ nanote oimecr

[ wamepiaTe acion

[ mmas

[ necessary acrion

(] NoTE AND RETURN

(] rer our cONVERSATION

[ eer TeLerHONE CONVERSATION

PREPARE REPLY FOR
THE SIGNATURE OF

[[] eap anp pEsTROY
] RecommenpaTion
[ see me

3 sicnature

[ vour comment
{7 vour inFORMATION

a

REMARKS

-

mumwﬂ:ﬁ"‘*
M‘ %’U/Wv”u.lva\g(
7 il Macd . Ml
§ eadd hil

FROM| €O &1 R2

R3 R4 RS R6 R7

R8 R9 R10

NAME AND/OR SYMBO,

BUILDING, ROOM, ETC.

TELEPHONE

DATE AZf/éA,é

" GPO : 1962 0~~655346

.
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PresipENT’S COMMISSION
ON THE
ASSASSINATION OF PrEsiDENT KENNEDY

200 Maryland Ave. N.E.

EARL WARREN, " Washington, D.C. 20002 J. LEE RANKIN,
Chairman . General Counsel

RICHARD B. RUSSELL Telephone 543-1400 '

JOHN SHERMAN COOPER

HALE BOGGS

GERALD R. FORD May 22, 1964

JOHN J. McCLOY
ALLEN W.DULLES

Mr. Richard Mosk

President's Commission on the
Assassination of President Kennedy

200 Maryland Avenue, N.E.

Washington, D.C.

Dear Mr. Mosk:

Immediately upon my appointment as General Counsel for
the President's Commission on the Assassination of President
Kennedy, the Commission instructed me to proceed as promptly as
possible to obtain the necessary information and take the proper
action so that -all employees of the Commission would be cleared

Tor Top Secret classified materiasls. This procedure was under-

" taken and has progressed as rapidly as it could with the assistance

of the various agencies of the Govermment having the responsibility
of making the necessary investigations.

Some of the reports have been considerably delayed.
because of the number and extent of the inquiries necessary.
However, now the investigations have all been completed and the
Commission, after reviewing the files, took action on May 19,
1964, to clear each and every member of the Staff for access to
such classified materisals.

Sincerely,

Miﬁ /.

J ILee Rankin
General Counsel
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PREsiDENT'S COMMISSION

ON THB
AssassINATION OF PrEsIDENT KENNEBDY
) 200 Maryland Avg NE
EARL wnagu. ) ‘ Washington, D.C. 20002 PR J. LEE RANKIN,
RICHARD B. RUSSELL ' i Telephane 5431400
JOHN SHERMAN COOPER
HALE BOGGS
GERALD R. FORD May 22, 196k

= JOHN J. McCLOY

. ALLEN W, DULLES

Mr. Richard Mosk

President's Commission on the
Assassination of President Kennedy

200 Marylend Avenue, N.E. ‘

Washington, D.C.

Dear Mr. Mosk: <

Tmmediately upon my appointment as General Counsel for
the President's Commission on the Assassination of President
Kennedy, the Commission instructed me to proceed as promptly as
possible to obtain the necessary information and take the proper
action so that all employees of the Commission would be cleared

- for Top Secret classified materials. This procedure was under-

taken and has progressed as rapidly as it could with the assistance
of the various sgencies of the Govermnment having the responsi‘bility
of making the necessary investigations.

Some of the reports have been considerably delayed
because of the number and extent of the inquiries necessary.
However, now the investigations have all been completed and the
Commission, after reviewing the files, took action on May 19,
196k, to clear each and every member of the Staff for access to
such classified materials..

Sincerely,

. Lee Rankin
General Counsel
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ON THB
AssAssINATION OF PrREsIDENT KENNEDY
200 Maryland Ave. NB. .

. EARL wanng:x.. 4 ‘ Washington, D.C. 20002 e J. LEE RANKIN,
) frman

RICHARD B, RUSSELL , Telephone 3431400

JOHN SHERMAN COOPER :

HALE BOGGS

GERALD R, FORD May 22, 1964

~  JOHN J. McCLOY

. ALLEN W. DULLES

3

Presipent’s CoMumissioN

Mr. Richard Mosk

President's Commission on the
Assassination of President Kennedy

200 Maryland Avenue, N.E. :

Washington, D.C.

Dear Mr. Mosk: ‘3)

Imnediately upon my appointment as General Counsel for
the President's Commission on the Assassination of President
Kennedy, the Commission instructed me to proceed as promptly as
possible to obtain the necessary information and take the proper
action so that all employees of the Commission would be cleared
for Top Secret classifled materials. This procedure was under-
taken and has progressed as rapidly as it could with the assistance
of the various asgencies of the Government ha.v:lng the responsibility
of making the necessary investigations.

Some of the reports have been considersbly delayed
because of the number and extent of the inquiries necessary.
However, now the investigations have all been completed and the
Conmission, after reviewing the files, took action on May 19,
1964, to clear each and every member of the Staff for access to
such classified materials.

Sincerely,

. Lee Rankin

General Counsel - S
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MEMORANDUM

!K) s Mr, Chﬁ3£h1
FROM : Mrpr. Mosk

I ¢hecked the Dallas Morning News from October 1 to

October 22.
On Wadnesday, October 15, the following add appeared in

the personal sectiom

"RUNNING MAN" please
call me. Please, please.
LEE ,
Gection 4, page 0.
On Wednesday, October 16, the following add appeared in

the persenal pection:
1 WANT " THE RUNNING MAN!
pleass call me, LEDR
Section 4, page 7.
On Thursday, Octhber 17, the add in the personal section.

read,
I'VE just got to find
'“’I,_'HE RUNNING MAN" p’lease.
call me, LRBE
Section 4, Page 8.
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On October 15, the same nawspapey advertised in the

entertainment section that the movie, The Running Man, starring

Lee Remick, would begin a #un at the Capxi theatre the next day.
On Friday, Octobey 4, on Section 4, page 3 it was stated in
ssmeone's ¢column that ' Jake La Motta and Bayney Ress will play
& couple of muge in the 'Dr, Ward Story' to be filmed here [ In Dallas/,
It might be of intetest thut n¥ound this time, Valachi was
testifying before the Me¢Glellan Committee., This, of course, shook
up the underworld,
As for Ruby's adde for the Carousel Club and the Vegas Club,
o have

thoy seemoedse yun in 2 pattern with no pe¥ceptible change. Generally

in the beginning of the week small adds would appear which resemblad

the following:

'JADA!
Worlds' Hottest Exotic:
Plus 4 others
CAROUSEIL
oy
ITADAY
corner Field & Commorgee RI 7-2362

Near the end of the week and the weekends the add would be
enlavged:

Taite till 4a.m.
- JADA
Woylds' Hottest :
Wally Weston ¥
plus Four Exotics ) f
RKathy Tammi Foy .
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Kay True Dale

Lucky Torn Cat-Nite

Win Cholee priges

Texas ~ OU Tickets

Cleoptra movie

Little 'Egypt Belly Dance Album
Twisk Boatrd Exarcises
CARQUSAL

Cornay Field and Commaoree

Qceassionally, nzar the end of the week there would be an
add for the Vegas Club:

- Tonite tell 2 a;m.
o FREE pdwmission to ladiss
Joe Johmson Band
Dance at the Vegas
3508 Oak Lawn LA §-4775

—e--=¥ found no adds by Ruby attempting to secure a partner, nor any

<

adds for the sale of the Cayousel Club or the MEgas Club, during this
period. .

M‘If you wish to pursue thés further I would suggest the following
staps to be taken.

1 Ask the FHI to investigate the "Running Mon'!' ad to
see who placed it, etc. Inform them of the movie.

2. Have the FBI check with all the newspapers in Dallas
to see if Lee Oswald or Jack Ruby or any other guspicious
character you are investigating placed ads,

3, Obtain copies of all of the Dallas daily newnpapers
{all editions) from the time that Oswald came to tewn until
the assassination, I think that the Commission is already
trying to got the newspapers fgom the week following the
assassination, but this ought to be checked to avoid duplication
of effort.
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WCR oM mce  emm W e e

April 16, 1964

T0 ¢ J. Iee Rankin
FROM : Richaxd M. Mosk
AL, SKETCH

Richard M. Mosk was born in loo Angeles, Califoruia,
on May 18, 1939. He graduated from Stanford Univermity "With
Great Distinction” in 1960. while at Stanford, Mr. Mosk vas a
three year versity sthletic letterman amd was elected to Phi
Bete Kappa and P! Sigrm Alpha, the natiopal honorary political
science fraternity. He was awarded e Woodrow Wilson Fellowship.
Hr. Mosk graduated, cum laude, from Harvard fav School in 1963.
Ee gerved in the United States Alr Force and 46 in the California
Alr Nationsl Guard. Mr. Mosk is a member of the €alifoxmia Bar.
He is married and will clerk for Justice Mathew Tobriner of the
Californic Supreme Court during the 106h-65 term.
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UNITED STATES DEPARTMENT OF JUSTICE

FEDERAL BUREAU OF INVESTIGATION !

WASHINGTON, D.C. 20533

April 8, 1964
BY COURIER SERVICE

Eonorable J, Lee Rankin
General Counsel

The President®s Commission
200 Maryland Avenue, N, E,
-Washington, D, C, <

Dear Mr, Rankin:

Reference is made to your letter dated April 1,
1964, requesting this Bureau to make inquiries concerning
advert;sements which appeared ia the personal column of the
"Dallas Morning News" on October 15, 16 and 17, 1963,

For your information, we have determined that identical
newspaper advertisements appeared ia the personal columns of both
the "Dallas Morning News" and the "Dallas Times Herald" on
October 15, 16 and 17, 1963, e were informed that these
advertisements wexre placed by "r. Robert Dent, Assistant Manager,
Capri Theatre, Dzllas, Texas, with the authorization of Marion T.
Hudgins, Manager oi the Capri Theatre. Marion T. Hudgins informed
our Dallas Office that he autaorized these advertisements to promote
the movie, "The Running Man,™ starring actress Lee Remick.

The advertisements in question which appeared in both
newspapers read as follows:

October 15, 1963 - "Running man - Please czll me
please! Please! ILee,"

October 16, 1963 - "I ﬁant running man. iease
call me, Lee,"

October 17, 1963 - "I've just got to see the
running man. Please call me, Lee,"

No further inquiries are contemplatéd by this Bureau in
this matter in the absence of a specific request from the Commission.,

Sincerely yours,
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February 24, 1964

'MEMORANBUM

?o: Nr. Howard P Willens
Prom: HNr. Richard Mosk
Summary:

Uhder the Joint Resolution establishing the Commission, e
staff membar may be authorized by the COmmission to administer
oaths and receive evidence. Under the ssme Resolution, any
qualified state official could be designated to administer
oaths.
cases in which oaths are suthorized or required to be administered
under the laws of the United States. they may be administered by
'notaries public, magistrates, court ¢lerks, end other specified
.offioiale. duly appointed in any State. District or. Territory.

If a witness gives a false statement under oath to the
Commission or to anyoﬁé authoriZed by the Commission to~take
evidence, he 1s subject to proseeution under Title 18, U.s.c A,

§ 1621 for pepJurw

Neither the EéderaI;Obstgﬁctidn of Justigé Sﬁatute.nor
oriminaI'COhtempt procaedings ébuid be invoked in a case where
one gives false testimony to tﬁe CDmmission.

If a person gives a false statement whether under oéth or

not, to the Commission or to anyone authorized by the Commission

DocId: 59167860 Page 56
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fo,take eﬁidehce. he s probably-subjeet to the sanotions imposed .
~;y<ths Palse statemant‘Statuze; Title 18, U.S.C.A. 5‘1001. This
-,statute has rarely been applied to the situation with which we are
-congerned° Some cases have restrioted.the scope of the statute in
' ~ euch a way as not to appiy,lt to'falsefétatemenfs given to éerw"
o '_tatn'tn#QStigatoré and 1n§est1gat1ve,prpoeedings, The rationsale
- 'behind this interpretation is that the staeuﬁe was not intended to
a'?piy to situations whei-e the person questioned does not initiate
éhything and seeks no governmant action. The scope of this
“1nvest1gat1ve exception to sectlon 1001 has not been establiahed.
| " Other courts have read the statute more broadly, anﬂ they
would preaumably apply it whenever a8 material false statement is
‘g;ven tp.a gove;nment agenoy in any matter u;thalts Jurisdic-
tion. This interpretation seems te be the more logical of the
two. | |
Whiie it is probadble that Title 18, U.8.C.A. 8 1001 would
‘de applied 1f‘false-ata§eménts}uer§ made to the éoﬁﬁission. 1t
~ would be wise to administer an oath to all witnesses so that
;f some sanétion is desired, the pérjury'statute would be
- applicable.

H¥ 12640 DocId:59167860 Page 57




HW 12640

*BODY"
- An oath, in order to be erfecttve. must de adminlstered

by some officer authorized by law to administer oaths. ggitgd

Statgsrv. Hall, 131 U.S, 50 (1889). The Commission was granted

tha.huthbrtty to designate who may administer oaths and recelive

evmence by Exeeut;ive Order No. 11130, Hovember 29, 1963 and by
Paragraph *{(b)® of 8. J, Res. 137, 88th Cong. 1st. Sess.

Thus far, the CommisSion has only so authorized the members

_~of ‘the Commission and ¥r. Bankin; however, thare is no reason why
‘Jlthe COmmlssion could not empower staff members to administer oaths,
":f:‘s,ae Bochn v, umte;: States, 123 F. 24 791 (Bth Cir. 1941) (held

,gﬁse‘gg attorney Qn:the staff of attorneys for the Security énd
.:"ﬁkchaﬁge Commission Qho had been designated by an order of the

_Gammission as an ofrieer of the Commission and had been empowered
.- by the order to administer oaths and take evidenoe for the punpose

;”pt:an investigation-had the power to administer oaths and take

evidence in the investigatien).

- Purthermore, since the Joint Resolution sayé %any agent or ‘

fvagéncy’designated_by the Commission for such purpose may administer
“oaths and affirmations,” S. J, Res. 137 (b), 8Bth Cong., 1st.,

there appears to be no reason vhy an authnriﬁéd state offiocial,

such as a notary publie, could not be empowered by the Commission

- 'to administer oaths.

Even apart from specific Commission authorization,iwould
seem that the proper stete official could administer oaths,
UoSoco B 923 gtates:
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© "In éases in which, under the laus of the
United States, oaths are alithorized or required
.40 be administered, they msy be administered by

notarles publie duly appointed in any Stete,

District or Territory of the United States, by

clerks and prothonotaries of courts of record of

- , . any such State, District or Taritory, by the
v I deputies of such ¢lerks and prothonotaries, and
by a1l megistrates suthorized by the laws of or
pertaining to any such State, District or

Territory to administar oaths.”

It 1s 1nterest1ng to note that prior to tha»enaétment of
this statute, there was a great deal of confusion over the ques<
tion of Qhether state officers were empbuered'eo administer oaths

‘finvO1v1ng.deééal matéers when they were not specifically

. authorized to do so by Federal Statute. One line of cases held
that an oath administered by a atate magiétrate in pursuance of

& valid regulation of one of‘the departments of the Federal

'~a§vernment,'thnugh witﬁout express authority froem Congress, Sube~
Jected the affiant to the penalties of the Federal statute against
false swearing. e.g. United States v. aailgx. 34 (9 Pet.) B;S.

238 (1835); Dnited States v. Moorchesd, 243 U.S. 607 (1917); see

- also United Stete 8 V. Bvasa. 355 U.8. 570 (1958). Another 1ine

| of cases stated that if no statute of the United States authorized

v seate officers to aaminlster oaths. there could ba no convietaon
for perjury for statamants under such oaths. e,g= Ehited seates
v. Hall, 131 U.3. 50 (1889); Uhiﬁed States v. manion. 44 Fed. 800
(DC Wash 1891).

If a witness gives a false statement under cath to the

 Commission or to anyone authorized to take evidence, he is subjeot
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- statute pravides,

Whoever, having taken an oath before a
competent tribunal, offlﬁer, or person, in any
c¢ase in which a law of the United States authorizes
an oath to be administered, that he will testify,
deolare, depose, or certify truly, or that any
written testimony, declaration, deposition, or
certificate by him subscribed, is true, wilfully
and eontrary to such oath states or subscribdes
any material matter which he does not delieve to
be true, 1s guilty of perjur; and shall, except
es otherwise expressly provided by law, de fined
not more than $2.00G or 1mprtsonad not more than '
five years, or beth. :

 In United States v. Hyass, 355 U.8. 570 (1958), the Court

B held that a w:lfully false statement of a8 material fact, made by
~;.an attorney under oath during the Bistrict Court's examination,
fiundei-its local rule, into his fitness to practice before it,

-E'.}f;'eon?seimea perjury within the meaning of 18 U.5.C. 8 1621, The

fcourt said that the admission hearing was a "ease in which 8 law

:i;gf-the United States authorizes an oath to be administereaa It

_ha’s‘ pointed out that the perjury statute covers gx parte proceed-

ﬂt -1ngs or investigations as well as ordinary adversary suits and
*}aﬁgproceedings. See also United States v. Moorehead, 243 U.S. 607 -

-};ffthe United States," as used in the perjury statute, "is not
A-J-limited to statutes, ‘but includes as well Rules and Regulations
whieh‘have been 1awfu11y authorized and_have a clear legislative -

tasis.". Id. at p. 575.
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_ Perjury canvietioasvhavé been upheld for falsé-stasements
. made under oath during income tax 11ability investigstions by
Internal Revenue agents, Cooper v. United States, 233 P. 24. 821

(8th €ir. 1956); Auring Seourities end Exchange Conmission investiga~

_tions, Boshm v. United States, 123 F. 24. 791 (8th Cir. 1941); and

- during legislative investigations Dniﬁed States v.lgggggg, 300
B.8. 564 (2936). |
| It is ¢lear that a witness wﬁa has received immunity based
upqh his having beeh compelled to answer may be prosecuted for
perjury Af he testifiés falsely. @iickstein v. United Staﬁgg; 222

U.8. 139 (1911) (Inmunity given under the Bankruptoy Act not
. applicable to a prosecution for perjury committed by the Bankrupt

-when he was examined under his 1mmnnlty);.ﬂh1ted.8§etés v, Bufalino,
285 B. 2d. 408, 418 (24 Cir. 1960).
It must be remembered that the falsity of an alleged per-
Jured statement must bexeétablished by the téstimony of two inde-
- pendent witnesses or one witness and corroborating circumstances.-

~ Neiler v. United States, 323 U.S. 606 (1945). Hence, the require-

ments of proof in a perjury case are strict.

Palsshoods given before non-judicial inquiries, are not
encompassed within 18 U.8.C. 8 1503, the Féderal Obstruction of
Justice Statate, United States’v; Seoratow, 137 P. Swp. 620

(D.C.HW.D. Pa. 1956); United States v. Bufalino, 285 F. 2d. 408
{2d. Cir. 1960).
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Also,'mere.ﬁeﬁjﬁred'tastimnny'would not result in any

‘contempt procecedings. RBx Parte Hudgings, 249 U.S. 378, (1919)
‘(held that alfaISe.qnswér_in court was not misbehavior in the

presence of the court Justifying summary punishment for contempt).
For perjury to constitute contempt, 1t must be shown that the

phrpose of the perJdry is to obstruot justice. In Re Michael,

326-0.8. 224 (1945) (held that a witness who testified falsely

before a Grand Jury_coulé'not be punished for eoﬂtémpt under
Section 268 of the Judieial Code for perjury alone), United

8tates v. Brown, 116 P. 2d. 455 (7th Cir. 1940). "If the wit-
ness fully gives testimony, and in so doing testifies falsely,
not in order to prevent the inquiry, but only in order to deceive,

~ there 1s no contumacity, no blooking of the inquiry, and the

remedy 1s solely by indictment for perjury and trial by jury.”
Un!ted States v. Arbuokle. 48 P. Supp. 537, 538 (D.C.D.C. 1943).

The Palse Statement Statute. 18 U.8.C.A, 1001. 1s probably

~ applicable although this question is not entirely-free from doubt.

 The statute provides,

“Whoever, in any matter uithin the Jurisdiction
of any department or agency of the United States
knowingly and wilfully falsifies, conceals or covers
up by any trick, scheme, or dovice a material faot,
or makes any false, ficitions or fraudulent statements
or representations, or makes or uses any false writing
or document knowing the same to contain any false,
fictitions or fraudulent statement or entry, shall
be fined not more than $10 000 or imprisened not more
than five years, or both.”

‘This statute imposes a harsher penalty than does the pen;urgf‘

statute, while not requiring the false statement to be under

oath.

L P E R T YR R »7 o
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- Pitle 18, U.S.C.A. § 1001, és originally enacted, was an
‘smendment to the statute which penalized the making of false,
fiotitions or fraudulent claims against the United States, 18
»'B.s.,c. B 80 now 18 U.8.C.A, § 287. ‘In the 1948 recodification of

" the Criminsl Code, the amendment was taken out of the origimel act

and becams 18 U.8.C.A. B 1001, See United States v. @11iiland,
312 0.5, 86 (1941) and United States v. Bramblott,’48 U.S. 503 (1995).

for oxtensive surveys of the history of this statute.

The statute 13 intended "to protect the suthorized func-
tions of gbvennmsntal‘deﬁartments’and agencies from the perver-
sions éhich might result from the deoepﬁive.hractices descraied.“
United Statéé v.«Giliiiand. 312 V.8, 86, 93 (1941). The Court 4n

. the auniana case, held thet 18 U.5.C.4. 8 1001 15 not restricted
t@ ¢ases 1nvolv1ng‘§ecun1ary or property ioas to-the United States.
Id at p. 91-95. .

| | 2he statute generally has beén used'for false sﬁatemenis.
writings, and documents made by those making claims from &nd
dealing with the government. United States v. Levin. 133 P. Supp.
88, 89 (D.C. Col. 1953, pub'd. 1956), It has also recently been
used for false non~Communist affidavites, pgrticularly;aé to thpse :
required by various agencies in the exeéutlve bx'anch° See;g;g;

den v, gg;ted States, 303 P. 2d4. 724 (9th Cir. 1962) (rev‘d. on
other grounds).
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That the Commissien wouid fall under the-targ ”department

. _or agency of the United seatesﬂ_ﬁequxres';aetle discussion.

Title 18 U.S.C.A. 8 6, provides, "the term tageney' includes eny

‘department, independent establishment, comaission, administration,
- authority, board or ‘bureau of the United States or any cebgoratien
in uhich the United States has a proprietary interest, unless the

‘ context showe that sﬁnh term was intended to bas. used in a more

iimited,aensé;? _
‘The following are some of the Bodies that have been held
to be "agencles® within 18 U.8.C.A, § 1001: Federal Buresu of

~ Tnvestigation, United States v. Stark, 131 7. Supp. 190 (D.C. Hd.
.1955), War Assets Aﬁministrétipn; ggdqraw v.»ﬁnipg& Stgtqs, 173 P
.2d. 439 (9th Cir. 1549); Exclusion board in military area

established under Executive Order, United States v. Meyers, 140

P, 24, 652 (24 Cir. 1944); Veterans Admlnistratmen, Sanches v.

United States, 134 ¥. 2d. 279 (1st Cir. 1943); Commodity Credit
Corporation, Spivey v. United States, 109 F. 2d. 181 (5th Cir.

- _19&0); and the Disbursing Office of the House of Representatives,
- "United States v. Bramblett, 348 U.8. 503 (1955). A Federal

‘Grand Jury was held not to fall under the term "agency” within

the;meaning of the statute., United States v. Allen, 193 P. Supp.

954 (D,0.8.D. Calif. 1961)

There sre no cases that I could find in which one has been

convicted under this statute for giving false testimony to an .

. investigation similar to the Commissions's (e.g. a Congressiondl |

investigation). The closest case involved the Federal @rand Jury,
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In United States v. Allen, m.m addition to holding that the

Grand Jury does not fall undei the term "agency”, the court

indicated that since the defehdantvwas a witnéss. making no elaim
- against and seeking no advantege from the Government, the statute ‘

414 not apply to his false statemenﬁs. See infra p. 12.

Another analbgueﬁs situation might be the Exclusion Board in &

military area established under Executive Order. United States v.

Meyer, 140 B, 24. 652 (24 Cir. 194%) (affirmed the convietion under
~the old Palse Statement Statute for false statements made to the.
~ Beard). %he Statute has also besn applied to false statements
.made to post office inspectors with regerd to funds the defendent
received on behalf of a charity. United States v. Beall, 126 P.
Supp. 363 (D.C.N.D. Calif. 1954).
There have deen SQVarai cases whieﬁ c¢ongern the use of the
. Statute against those who gave false answers to various government
investigators. In fnited shateg v. Bterk, 131 P. Supp. 190
(D.C. Md. 1955}, the ecourt held that negative answers, even if
given under oath, dy a contractor to questions asked by sgents of
the Pederal Bureau of Investigation, (who were inventigating re-
vports of an alleged bribary attempt) as to whether the contractor
_knew of‘monéy given to officlals of the Federal Housing Adminaétraé
tion were not "statements® within the meaning of the statute and
that the matter was not one "within the jJurisdication® of the

agency. The Sourt said at p, 206;

10

e b o
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“The legislative intent in the use of the
word 'statement' does not fairly apply to the
Wind of statement involved in this case where
the defendants d1d not voluntéer any statement
or represéntations for the purpese of making
8 claim upon or induecing impropor action By
the government against others. Nor were they
legally reqnired to make the statement.®

' at‘p._205, the‘court deolared,

The purpose saems to be to protect the
government from the affirmative or aggressive
and voluntary aotions of persons who take the
initiative, or, in other words, to protect the
Government from being the vietim of somé positive
statement, whether; written or oral, which has
the tendency and effect of perverting 1ts normal

. proper aotivities,

at p. 206, the court stated,

- There 1s a clear distinction between the power

 to investigate B8nd the Jurisdiction or authority

to decide and act upon 8 particular subject matter
.« s/here/ the matter was not even with#n the
Jurisdiction of the F.B.I. or the Department of
Justice within the meaning of that phraae as cons
tained in section 1001. -

In United Stetes v. Levin, 133 3.‘3uppg{88 (D.C. Cal. 1953,

pub'd, 1956), 1t was held that 18 U.8.C, 8 1001 444 not apply to
one who made ths félse statement to the dee?al'surean of Investiga~
~ . tion (then invoived 4in investigating a larceny) that he,had never
told anyone thai he had any information as fe‘the &déntﬁ;y of the -
bwﬁer of the stolen property when in fact he hed. The %buﬁt
_discussed at some length the case of MQP#agi v, ghiggd_Statqs, 168
"P. 20, 133 (10th Cir. 1948) aff1d. 335 U.S, 895 (1948) (4-4), in

vwhich the defendant, who had been requested to resign his position

11
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_4n the State Department for security reasons, falsely deniled cer-
tain charges agsinst him in an 1nterv&ew with his superior officer.
His conviction under 18 U.8.C.A. 8 1001 was affirmed by the Court
of Appeals, which pointed out that the proceeding in which the false
statements were made was in the nature of an appeal from the

- pequest for s resignation. The levin c¢ase pointed out that the
false statements in the ggrzani case were made by one empioyed or

~ entitled to employment by the United States to an officer who had
the authority to make final disposition of the pending mstter.

The court went on to say at p. 90, |
It 15 clearly distinguishable from a
situation whers the representative of a depamment
or agency of the United States 1s merely ¢ollecting
facts or information from pérsons under no legal
obligation to give information to determine whether
any action shall be taken Dy that agency or department,
or to sustain actlion which has been taken.
ﬁhe eourt also argued that Congress did not intend that this statute

- apply in every investigation since numerous statutes haye been

- ¢nacted whiah'authortmé agents to administer oaths to those

.. from whom they are seeking information.

ety

~ In United States v. Al;en,'195 P. Supp. 954, 957%959

(D.¢.8.D, Cal. 1961} the court held that allegedly false answefs
glven by the defeﬁﬁant as a witness pefore a Qrand.fury wers not
false statements within the statute, even thoughtthe defendant was
subpoenaed to appear as a witness before the Grand Jury. ihe
Court indicated that in view of the fact that the defendsntts

 testimony did not relate to any claim, that he scught no advantage

12
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from the gcvarnment.’ahd that he waé merely & Qiﬁnass who answered
questions propounded to him, the statute did-not apply. The Court
said that the defendent should have been charged with perjury.

In United States v. Philippe, 173 P. Supp. 582 (D.C.S.D.
§.Y. 1959) 1t was held that the false oral dentel by the defendant

of a suspected source of income made to a special agent of the

%%tﬁternai'ﬂevenue Servioe.xnyestigating and interrogating the

-defendnnt under osth for possible criminsl 1nccms tax ;vasion.

did not constitute a ”false stacement“ within the purview of

U.8,C.A. 8 1001. The court said at p. 58&.

A "The 'statement! attribduted to defendenmt herein
we are gonvinced are hardly caloulated to end eannot
possibly pervert the suthorized functions of a Special
Agent.of the Intelligence Division, Internsl Revenue
Service or for that matter the service or the departe
ment . . , Refusal of a suspect to afrxrmatively assist
8 oriminal investigation in preparing a ease for criminal
prosecution against hemself has no tendency to pervert
the investigator's function (a valid distinction 1s
readlly aspparent where the suspect proffers, e.g. false’
net worth statements, affadivits, or question and answer
statements revealing faots pecullarly within the knowe
ledge. of the suspect, not otherwise obtainable by the
1nvesgxgator and upon which the latter is requested to
reply

To; the same effect 1s Uhited States v. gg!gy. 155 9. Supp.
175 (D c.s D. N.¥, 1957) where'the deféndant's motion to dismiss
the chhrge 1nvolv1ng 18 U.8.C. § 1001 was granted. ‘The gourt
hold that en inquiry tnto the defendant's use of a flotitions

name in regastéring with the logal draft board was not a matter

within the-Jufzsdiotioﬁ'ef the Federal Bureau of Investigation 1

since 1ta'authnr1ty and funotion were investigative, ahd therefore

13
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" mere negative responses to questions of sunh agents. though

" false, were - not statemsnts within the purview of the statnza..

The oourt did sey - that there might be other situatiens where

~statem9nts made to the deeral Bureau of Investagation would come

within the prohibition of 18 u S.C.A. B 1001.

In the recent case of Patennostro V. ﬂhibed suates. 311 P,

»26. 298 (5th Cir. 1962), the court held that where the defendant'
'essentially no® responsee to Ihternal Revenue Service Agents'

- Questions during a conference which was not initiated dy the
 qg£endant and which did not relate to a ¢laim by defendant agaimst
the United States, sﬁoh'rQSpanaes were not statements or maﬁtars

within their “Jurisdiction™ under 18 U.S.C.A. § 1001,

There are cases which apparently confiict wht the above

_oases. In United States v. MeCue, 301 F. 2d. 452 (24 Cir. 1962),
‘4t vas held that false statements and representations to investis

~ gating agents of the Internal Revenue Service came within the

reach of 18 U.5.C.A. 8 1001. The court said at p. ksk,

"Analysis of the section reveals no ame
biguity. The elements of the offense are (1) a >
statement, (2) falsity (3) that the false statement
be made 'knowingly and wilfully,! and (4) that the
felse statement be made in a 'matter within the Juris- '
dietion of any department or ageney of the United States.'®

_The Court brushed aside the cases of Unised‘States.v.

Stark, 131 #. Supp. 190 (D.0.8.D: N.¥. 1957) by saying, =

The case of the citizen who replies to the .
poligeman with an 'exculpatory'no! ' can beleft
‘mtil 1t arises. Id at "”559 '

U
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In the abggg'oasa. thé appellants had voluntarily appeared before

E rep:esentatives of the Treasufy Department end vere ﬁn&er oaﬁh.

The court further pointed out that neihter the 1egislat1ve
history nor the Eupreme Court ocases contain anw suggestion of
qanfirming the effzet of the statute to any smaller erea than

that-eneompassed‘by its own broad language”. 14. {The court also

‘held that'the statute applies to oral stétements. Id, at 456)..

In United States v. §1lver. 235 P, 2d. 375 (24. Cir. 1956)

’and Smith v. United States, 257 P. Zd. 153 (10th Gir. 1958},

convictions of taxpayers under 18 U.8.C.A. 8§ 1001 for making false
statements to revemue agents were uﬁbeld..although in neither case
was the precise 1ssue with which we are faced discussed. See

also Neely v. United States, 300 P, 2d. 67 (§th Cir. 1962) (held

that statements for which there can Be econviotions under 18 U.8.0.4.

8 1001 are not limited to those reqnired to be made by law or
vregulation)

In Brandow v. United. Staces 268, P, 2d. 559 (9th Cir. 1959),
the court in expressly refusing to foliow the cases of United StateSA

v. levin, 133 P. Supp. 88 (n.e. Cal. 1953, pub'd. 1956), and

- United States Ve Stark 131 P. Supp. 190 (D.C. Md. 1955), upheld

the defendant!'s convictdon under 18 U.S -C.A. § 1001 for signing an
affidavit befoge.znternal'nevenue Agehts which'falsely stated '

that at no time during discuselons at a taxpayebs house did a

.former agent or anyone else state directly or imply that the sgent
 was villing to diselose the governmant' 8 c¢ase against the taxpayer

for income tax evasion.
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The Levin and Btark eases, sugra. were also questloned .

"1n ﬂhited Statea v. vun Vblkenburg 157 ?. Supp. 599 (D.O. Alaska,

1958), in.which 1t was held that false atatements madg,to an-
 asetstant United scates.Attarney to induce aotion agelnst & third
- person were with regerd to matters "within the jurisdiction” of
- the office of the ﬂnitad States Attorney. Athus the Court upheld
',"tne conviotion under 18 U.S.C. 8 1001,
| It might be argued that sinee there are afher.statutas

‘which cover false ¢laims, e.g; 18 U.8.C.A, 287 and'oiher false

‘-}stécement‘statuxés convering specific situations, IB»ﬁ.S.O.A,
8 & 1002-1027, 18 U.5.C.4,, 8 1001 should ‘be read to cover any
4iifélse statement to a government agency.

- In one case 1t was stéted that 18 U.8.C.A, 8 1001 ®was

1ﬁtended to serve the vital publiioc purpose of proteecting govern-

mentel functions from frustrations and distortion through decep~
ltive praeticéﬁ. ahh i1t must not be construed as lﬁjits object

'wére nsrrow and technical.” GOgden v. United States, 303 F. 2d. T24

742 (9th Cir. 1962). In United States v. Beacon Brass Co., 34l

U.S.}hj, 46 (1952}‘hhe Supreme Court referred to 18 ¥.S,C.A. 8 1001
1ﬂ.§road terns by deécribing«xt as "a statute specificaelly out- ‘
lawhng all false Statements on matféﬁs-under the Jurisdiotion of
- agencies of the United States.é o
One could certainly compare the Commission's activitiea
with these of the PFederal Bureau of Investigation, Treasury agents,
and a Grand Jury for purposes of deciding the applicability of the

16 )
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*“statute in question. The purposes of the Commission are -

1n?éstzgat1vé; The witnesses have_initiatedﬂne‘actxbh and seek

nothing in the way of government aetion.

However, as the recent case of United States v. Gitron,221

P. Supp. 454, 455 (8.D. N.Y. 1963) pointed out, "the exact scope
36fvth15 possidle 'investigative exception' to section 1001 has not ,

beon esteblished . . . 1t5 potentisl spplication would turn in

‘any event upon the peculiar facte of & given case.,” ItAéhouldA
_-f'_be-noﬁeé that the aiéeptloh, has for the most part, been apélied-
:'E? it° oriminal investigations where the defendantis faise’gtqt§m§nt_

 was en "excu;p.atoﬁg,(m“’; Mleo, several of the cases .appiymg this

- exception listed as a faotor, the fact that the defendant wes. not

legally required to malke the statement. e.g, United States v.
Sterk, 131 P. Supp. 190, 206 (D.C. M. 1955). When one has been

subpoenaed to appear as a witness, 1t would seem‘thnt he is
legally required to answer qneﬁtions put to him.

~ fhe more logical view 18 to take the statute at face
value and say that any false statemsnt to a government agency is
e violation of 18 ¥.3.C.A. § 1001. fThe commiésach'zs function |
(so far as it hés.peén established) 1s éf a fact findiﬁg nature.

False statements would eertainly hamper 1ts‘aat1v1ties. ‘Thas,

the purpose of the statute would bBe served by including within
its scope false testimony given the Commission or its staff maﬁbefs;

{Whether the testimony is material, might prove difffcult to

establish, although there need be no reliance on the~£alsehboa
by the @overnment. United States v. Blake, 206 P. Supp. 706

17
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(W.D. Wo. 1962)}.

| However, since there 1s some doubt as to the apfifeability

of 18 U.5.C.A. 8 1601, 1t vould seem wise to administer an oath
fﬂté all vitnesses of importance so that i some sanetion ié éésited,

- ‘the perjury statute will be applicable.

13
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_ In moot Juriedlcticns, ineluding Texes ond the federnl courts,
"‘\lvmmmmmmmwmmma

compndcation vould oot end with Cowld's desth. hile there is much
corlicet s to Wt 4o enconpaased v :

nmmmmmw denth the Tewns and the federml
wWitton commumiontions $von hey hushand.
mmlmmmmtmmwmwwmwwm

mmmmmmmmﬁerummmwm, guch a5 o
prove ddentity op o chowa common scheme o plom. oy cases,
‘wuld have been landuootble in o trial of Goweld since $b would nob

£it into @y of the exceptions. Some modorn courts might adwlt the
e op auy wader of theories.

3t s oy feoding At in view of the fact that the Valkey
Anctdent ond the Semmely essossinstion bave mot besn shown to be in
eny vy camected and that the newws euplayed to cumit the cxlmes
pro pot wommally similar, the Valler erime wvould not be afulsefbie.
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-2 - )
A3} 3% could chow 48 thet Covald bod & propensity to comuit push
erimes, and courks Wil avt allow evidence for this pusposs becouss
of its projuficinl effvct. Bmus ond the Pfederal courts hsve been

- atricter thum other conrts in oAmtbing ovidinco of prier crimen.

In order for & Juy o compifer the Valker orime, it mush be
shoatn with. eubstential evidense that Oawld commtitted 1%, Ju Toxas,
it mast be shown beyond o ponsomidle doubt. 1P we esclude Marim's

shimany, these shentheds wuld be AEpioult to nest.

It 35 sleny tat evidones of Oowdd's fiight Prom ke 1END,
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~ o maﬁﬁ,m,m, ammmsMcwmmm
}mmﬁmmmwmmmﬂmma,

08, 1 exidont Feinedy viileh is maugr cirpculiy Yengone

oy ~ ap to vint to do puter o the Hullwe insidomt
- 424 not do So pelor te the Kemnedy estnsalostion; @ad (3) PRy
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“« 3w

It is quite clear that communications between Mwbond
end wife are privileged, Mctommick, Dvidence 168 et aey (195h).
This 18 tiue in the federal courts, Blsu v. United States, 340 W.8.
332 (3951); Wolfe v. United States, 291 U.B. 7 (1934) and in Pexas,
Vernon's Annot. Tex, ¢ ¢ P 71k ("Neither hushand nor wife shnll,
in any c¢sde tegtify as to the commmicstion made Dy one to the other,
vhile maxried").

Viritten commmications come within the scope of the
privilege McCormick, Evidence 170 (1954); 1 McSommick and Ray,
Texas Iav of Bvidence 419 (2nd eds 1956). Documents of commmication
coming into the possession of a thixd pervon - i.c. they were obtained
from the adfvessee gpouse by voluntary delivery - should still be
privileged (for vthexrwise the privilége could by collusion be
practically uullified for written commmications); but 4f they are
obtailned supeeptitiously or othexwise without the addressee's consent
the privilege should cease. 8 Wigwore, Evidence 668 (McNaughten editicn,
1961). However, the rulings on this insue are not hammonious, igs
compare Bowman v. Fatrick, 32 Ped. 368 (¢ ¢ ED Mp 1887)(letters from a
hushand to u vife found among bis papeve by the husbend's administrator
exd by him delivered to the party, excluded) vith Dickerson v. Undted

States, 65 P. 24, 82k (et Cir. 1933) (& wife mirder case, & lstter by the ol
defendant to his vife, found emong her effects by a third person, handed

by them to the ingurer snd thence to the prosecution, held adslusible),
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MeQozmick m Ry,

W,mmvm@wmmmwmozmm

mms_m ofﬁi&&me Lan (208 of. 1956);
;wg!&v. State, 64 Sex. Cr. R, 70, 1 8. W 23 (1911).

Most mas;zm writers contend that the peivilege shomld
extar ust to mmmmm VoGowmdol, Evidence, )7L 1399&)5 8
by Brifenn, 651 (MNeughten ed. 1061); howover, o groat. medor
of eoda, mw‘he am -1 m&oﬂt;r, trued thele mtxthes to
mmmvmgemm, facts, confitions, mumm
mmwﬁmmtwwm. ﬂb :

 Bome cesms tave Mold fot octs dons privetely in the wife's

reemonce mwoud £ "ecommmications.” o.g. Toopls v. Doghots, &9 Y.

1sh, 86 8.2 3&172 (19%) (mushend cherged with et vife's testi-
mmmmm*smm@rmmwmmmmm
mmnmmmmumwwmmaw&m&m _

Meammt%mgé mrmmmwzmm
ﬁm@m&%ﬁw%mawwt&emﬁmmlﬂmmmm
mmmmmmm@m@mmmwmmwm
fioe kh&maisk, Erifience, 171 (wﬁh}; 6mmm,

T e e e = on iz emmleen s ame—— i e = on _ mmnem tem e e e
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raceived 68 @ fesult of tho meritsl relation and which would not have
“been known in thp &bsence of such relation.
Conceivably, the privilege could have Leen oleimed by
o Merins before the Commiseion. Blau v. United States, 350 U.S. 332
(1951) (privilege applied 1o Federsl Grend Jury Tuvestigstion). It
15 pwobsble thet diselosurs of privileged communication mey tot b
oonpelled 1o an edministretive {nvestigebion. "Sinte the Pacts disclosed
in the juvestigation might be introfuced es evidence in o subsequant
bearing, fersonal peivileges have es mush Justificetion heve as (o
sfvereory procasdings. Hence 1t would scem that whsrever they are
held to exist in the latter case, they should slso extend to the
former.” 5 Hagv, Lo Reve 1214, 1219 (3941). In Metter of City
Counsid of New York v. Goldwater, £8l M. Y. 266, 3L N.E. 24 31 (1940),
it vas held thet the statutery physiolsm-petient privilsge could be
asserted in an investigative hsaring before o specisl camgmittes of
the City Coupesd. The court ssld that the privilege way be assevted
whenaver the powsy of the courd is involved. Eeve the Gefendent was
served with 4 subpoens duces tecun requiring the production of hospital
vesords. See aluo, MeMann v. SEC, 87 F. 24 377, 318 (24 cir. 1937)
(atetum); Cahon v. Corys 47 F. 2a 604, 605.(9th C1r. 1930); Cehen v.
United Statss, 263 U.8. 862 (1931)(44etun); Netter of Hirshfield v. Hanley,
228 W.Y. 346; 349, 122 N.E. 252 (1920)(dietun)s but see [I506.287 Rep.
Atty. Gap, Mich. 457 (1927); Sebon v. Feopls, M2 Cod. 323, 350 P.24
576 (1060)(under Coloredo statute pwivilsge d1d not extend to mentel
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- g -
health hecring). In United States v. Wenfree, 170 F. Supp. 650
(D.€. E.D: Pa. 1959) it was held thst informstion obtaimed by IRS
agante from the interrogetion of & wife would not be suppressed
$n 5 prosecution of her husband for attempting to eveds incaue toxes.
The case egamed to be doncérned with the wife's competency rather than
grivileged cammunications. Tha Ccmr!s ists many state cases payirdtting

_ 4be use of informstion ceowred ewtra~juiicially from one spouse in the

Prosess of investigation.
It would seem that sinte the privilege is not constitutionally

cowrts under the cowrt's supervisary power, the Commission Gowld fgnore

the mrivilege. Ges gensrally 133 AIR 732 (3941); 8 wigmare B 2300 {a);
1 Wigiore 8 4(e). Siuneé I was not asked ebout this point, I really did
not go $nto it very deeply. The goint seemts in doubt.

co
P yé Cu( 73&L~
.)”';/‘{;
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dxica ”i;&§3§& 3&.25%3 6ﬂb§h‘£5_aa§.{f>‘;> United Stave v, T
%’ 7o 28 «;@&, 3 (Wa e, S, Akt )
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.12
ingnese of the evidence that the other erimes
weve comnited ans that the oocused was the aetor, and the stvensth

20 -l"ﬂ‘f,,ﬂiu, Ehe oonviney

or wesknesses of the other cyimes ovidence in supporting the isswe,

g bostility, HeCowmdek Evidence 332 (1954).

Under this view, the jJulg

adatcaibility, bosing his decioton on whsther o mot the pachative

value of the evideice is outveighed by the depger of wdue prejudice
or of misloniing the Juwy. !kCowmiel, id., Unif. Rules of Evid.;
Rule 453 Heff v. United Staten, 105 P, 24 683, 6o2 (Bth cir. 1939)
aniosibility of othor cvites fn discretion of cowt, stated os o grownd
ming the Jjufige's wule oduitting swh evidente.)
MeCoumich's sugcestion wight be o Wy $n whdch the

Befoxe gotng dato the cose law, 16 45 well to note that
this %5 o vezy confused axen of the laws ozt courts, vhen siwitiing

- evidence of other crimes, & 6o uniey ore of the uwual cxecptions.

Yoy of the cowrts disagres on the scope and tbe ayplication of these
owepbions. Buwh fems to depend on the precise facts of ¢he ouae.
zzmmmm“mmwmmwmmasmmw
sdulesibility of proaf of other caivinal acts . « « for the mupose
belping establizh some elsmant of the criuivel clowce.” Noxpm, Maguwixe,
oxdl Vetnstesn, Gooes on Bvidemes 360 (1G5T).

Firet ve must detexwdne 3F evidenve of & shwilar owine
committed by the defendant would be ednisoibie waler one of the
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mmmmmmwmmmmmmﬁefmm‘g
Wmm%mm ioen we mst eoboblich iF the cdreuns

gboxess of the Welker case ure dhmilar enudh to the ciroumptanses of

s involved in both. The cages hove romely scpaveted these two moters.
I% has been sald that the latter paims is within e discretion of the
teind Juige. Note, "Adndesibility of Bvidesce of Priox Crimss in sder
Trials," 25 Ind. & J. 64, 668 13 (10%9). Nomy mewemm have,
hoverer, Gecifed Wiis guestion therwelves.

% zgmaem@wmmmmamefmmmﬁaw
mamam what evidence 15 relevant and zmm%

afmizeidtle. Theso are
ot pany cases pessig vpoh those types of cvidace which the estabe
shed legal formilee declsre to be dwrelevent, I thought pewimps T wos

wissing the cases, but I found 4 lew review axticle uhich commemted wpen
this phepomena.. Note, “Afmiesibility of Fyidance of Prior Crimes 4o

Horder Trisls,” 25 Ind. L 3. 6b, 67 u. 16 (1g49). ey cusgest thst
s fact 1o either due to the fleld being under-Geveloped or thal the
evidence is 6o clearly ivrelevent that it bas boen consistently rejected

states that 1€ this 15 so,. "then & lack of cagses on this point
same effect 5 mumrous cases would have declaring the evidence
fryelovent.! Q. Uhic theory Goes ROt tale us very far..

Pousilly cpother reason $or o paucity of cases expludisg
s evidence §5 thaty,. "It i extremely @

ale to prevent & determined
and dmginative prosecutor fonm getidng in evifence of other crimes.”
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Mosgan, Ibguive, and Welnstedn, Coses on Pvifence 380 (1957); ocee aleo
exoption lsbel to it in ordey to Justify fto afmissios

A2 X w3l ahowy

| 2 think the couvts ove otill $avy of letting in this type of evidence.

2. fuericsn JurtsGictions rot Inelwiing the Feferal Courts amd

Gmets case in this ores is People v. Folinews, 168 WY.

a&, 61 8. E, 25 (150). The defendunt was lndictel for murder by the
tantion of & desdly polsen pent throush the spdl &h & box wiich
comtatued o bottle 1 Wideh the s@m W iteed in whth o hovaless powier
with the allssed lidng of awpdber poreon sonmtin® Yefore,
byaﬁms of the mmmmmmammmwm |
Tave been nent foough the medde The court stated the gmevel rule and
then sttarpted to £it the cxse fato the eupcptiums.
Binee the mptives tint the defonion

esce had no yelation to eueh othow, 4t coulf not Le aald thet the

evidence of the othor m indicated & mtive in the cviw for which
Az to imbemt;. there wos uo noed to peove this fhotor since

e ect itssld cleasly dnidcated e intent Go mundar.. The court pointed

out that crdmes veferred to under this category comstitute dictinet

classes fn vhich the intend is not to be infeyyed fhon the comdesion of
the aut,.ond in which proof of intent in offtcn wwobialnable exvept by
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»Mwoﬁmsimmﬁtmaf&em. &m&mmﬂém

ceiving stolsn goode aed exthemzlonent,
Gorrioualy, mmwvmgmacaMmtxﬁamm

.Wmmmwmiﬂm%am&mmwmmmﬁm
‘w%bem,saﬁ Thewe was tio doubt

b thet the HAling wes not aecidental
m&mwo@m‘é&mm én doubt.

Aa%a cmmae&am or plan, the court s34, “Wo briag
o case vithin il easqybion o tho geneml yule vhieh sxnlules proof
of extronoous crings, there must be m&sn..e of & gysten Letusen the
affento.on trfal and the one sought o be introdwed. W

mmmmmmmmwwmw&mmmawm
ond o conrection proven in the miad of the actor. There was no covion

uEpose which the coumseion of both crtues would setfefy.” e court

painted out tint even 12 thove was oy Goult on t3is peint, the benefit

used dn tvo cases, skply proves that - atstinet cﬁmswha% e
cmma‘byme fane person by sbuise mans.,”

e cowrt sald with wegerense to the lest exseption, "ihen
cumdtied the crime chnrged n the indictmers, 1t 45 edufosiblc . o .

‘amployed in their cxecution does not sewve to identify the defordont o
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the polsomer of Ive. Adans, wiless Mds @ult of the lstter crive wy
be inferred fyom the efmilomby to the forper, Such an fxformmce uighi
be justitied S€ 1t had been chown comclusively that the Gefenlant bnd
killed Bampet, aud thut oo other porson eculd bave 14186 Moo, Ndoms.™
Such was 20t the cage. “Therefore, the mied simtlarity of thess arimes
proves wothiing.” Homee, the court held the ovidence fmadniondbie.

e covart's viey in the iblineur oase ap to the seope of
past. As 1 will chow, sowe cowrts hmre exponied these emceptions mnd
bave addel new eucoptions. 1t gsoumo clomw thst the Valkee situntion
would bo inndntssible 4o o telal of Gxvald for Wie ass
Propident Hemnedy wnder the Moldnewx reasoning,

ke f@ilﬁﬁi&ﬁ'??*i“ Q*fAv’  ;
vere videly cited By the eaxlior conost

- Bvidence of other exfuse 1o competent ia a crimisel
zmmmﬁmwfmmm@ammw
%o establish o comven oobete, pisu, oy pystem cnbmaing
mmmwmwmcﬂmsmmmmm
otiiny that proof of are tomfs to estaddish thesyihev.
20 fo. Jur. B 3th.
intraincing evidence of other crimen for g
Weefsﬁmmﬁeaﬁm, it %o secessury that theve De
sch o logiend conrection botvean the exdnes thot prood
of one Will patwelly tend to show thet the sceused io Ww
person vho eexitved the othew. 20 4u. Jur, B 312,
mrples of cases Folloving the Molinsux view of the ceope of the
zestriction ave as follows:
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ikt ve State, 143 Go 20, A, 1486 (Mla. 19G2) {asetum)
itmmm, mmmwwmaﬁmmmzmw
a8 is xelewnt to dhow or which tends o ahow that dafeniant was pYosHah
and partieipoted i botds the Blus Gonss 1%bet crime awd the cadue
the ﬁ&xcmmt. that he weed the same pistol in the perpetsntion of
voth criums, oF that both crinao folloved o shalldar potiemn, Lo

o

pmvendth, 230 &0 22 775, ?77 {iys Ce oF
Agpe 352) (imm in & progecublon for ubtering o fovced chook, Septis
Bory that defendont ub & radleosd stotion o month bofore the offense
clarget procured property consiged to cnother Wum be repressntod
bimself %o Lo end alout 5 roith before it pretented a fowied cheak
payoble to the ssme party, ﬁm@mflga&&tmﬁ) 4% wah sadd,
"yidence of mther crire 40 not sludscitile evsn on the Question of
ldentity, wnleos the clroustances tend to diow tint ko vho comitted
I People ve Gewiicl, 350 Til. 350, 333 N.I. 237 (3938) 3
was held in o prosec ion for lncay of o cogt fyon 6 covtuin ﬁmmw,
evidence nt the Gefendont stole and obiapted to stesl fiom tw other
stoves witidn an hour or two of ¢he charusd offense Wao tontnd catble,
' Heason, 35 I App. 2. 19, 163 8.0, 24 523 (1962)
{mmam eridence Wat defendants hod tives mmmsw
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i1 6 soneviad odoiday thedt fram the come depariment store was wab
admisuible on the Eound thab 4t Senfsd to establish a comvn schens,
Rpulgton v. State, 307 p 24. 661 (Gi3a. oelm. 3957) (held et aGmisclon
of evidance oo to cxed robberies by Gsfundent at witresses® sexvice
otions ob tvo other placen tham thot of the ploce vhewe the criue

mmv.%%ﬁ@% mm.m, 21, 18h p 20. G, G2h
(1957) it wmo otabel thht “theve dive beun mmny instentes of stuse of this
 exception to the gemerel wule [ the dbuse of tids yule s cousd the
Wﬁm%@m&%%mﬁ&nmﬁmmmﬁ
of ony other one mxbten” This is paviehly an cxmazermtion, tub It dess
o $1r counsel camnst GlRyS g2 this type of evidence u wnder e

- In Shute v. Velosle, 67 8L.Y. 22, 35k p 20, 327 (1960} it ws
zm& 0.0 swpe prosenitics trat evidenos thed the defendant, who od
gpéy sinse it ecwdA sexve no purpere otber tiEn to show the defexdont’s
sition to comgt the crize with wivch be was carged

In Daxpls v. Otote, 209 Temm. 635, 2278, . 2. 8( ),
onether wape case, it ws held (ot the aduiwnios of Yestdnony thot the
witness was veped by v detontont absut o week before the date of the
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offengs charped, wier stmilar clzcuwitonces, (both Tickios thouglt &
Xnife vas held to thedr neck and theve were tizests agalmst both
vieting® Jives) i reversible exrop. The couwrt referrsd to anothor
case, Hoxzen v. Stats, 178 Tam. 157, 156 8.9, 23. W6 (19h) as mawke
ing o it beyond which the court 1l ot gome in pemitting pyoof of
case, tho tvo scbberies were olodlar fn Whut the rokbers wwe Greascd
tie some,; ceywicd & pioted in one hond end & Llamlishe in the oltive,
bel geense om, the sobberfes touk place s fov nights apart 14 the s
axed mnd ot the s thme in tho dome wormer,  Uhe court almm in the

in Stete v Stephenson, 180 Bms. 324, 300 P 2d. 335, 3
(1953} (agotum)s it was cadd, "o o33 wpon the focts here presented
wWiore dne fo chawnged with 2 crimdnsl offcpse;, o statemsnt in ihe sature
Mwa&ﬁmﬂmwmfew% o e oiniasihie ineviﬁ%%, gt selate
mtham&mwmg%fwm&macmmiamum The
couzt 444 may, hovever; tat yidence thob the dofondant hod previowsly
been convicted of o clailar crive done in o similar monor wald be
sfmissible to pyove fdentity. Hhy tRe foct thet en adwission o cone
fession 4o favolved would olter thds; I Go not unfsrstand.

In Stote v Folgom, 28 Wash. 26. 422, 283 p. 22 520 (3947) .;a

‘ ‘ hter thet cvifence

e&‘u&z@aﬁmfmsmztemm&m Anpdnissible aincs theye was
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w20 e
no cmtﬁm betusen the variow erinms.

. %mm&mmaﬁmﬁmmmwm«rﬁm
Pecple v. Poste Pegte, 80 Gal. 24 3%, 169 p. 26 % (1946) (Zrgmor, Jo)s
mﬁhism, ks &efemt bl previc - beeh convicted of the tupder
efmm ﬁsmwmmwmmm, e
death Yeing cauped by 6 tullet fron bend ssvering 1R mplmed cond ot

: Ror b ',-_-~wgﬁewmmmmw;mm
S meew,MMmmwmm gl
gave amy bis properdys |

In the case before ho court, the Gefendant Hed been e
by the decensed ap o Oomestic cexvoat. The deceessd was fovnd baried,
the Gmsth Yoty cuussd by @ dhot fron babiad, vhich WS on SttaTt to
asver the cpinal cosd. Tom Gefendant posod oo the deccased’s fostar
sister, forged docuncmta, opsaed madl, wd ive GVAY prOperty..

e court sustedned o dBwe to the jury wbich provided tiat

4F the Sy heldeves the evidmics of he previons erime, 4t could cone

sider 5t to détemtine the Geferiuut's motive, her Mnowislge, hex intent,
e ahsence of atcldent, o Msubity of the Mller anf the presence
@mmw;@mwm@mmmam, o thad 4t
couldl 1ot coustder the evidenss of the w mader to sbow the

GefenSant's dlsponition ©o commt mader, ooud hense the 1k 4hood

she ccauitted the mmder fop which she was dmrgid..
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when 4% shows perely cxdndnel diopocdtion . . o evidence thot is
relevant 36 oot exluiod beoaude 46 veveals the commlission of an offenso
Aefeninnt's conduct in comuection with the previows crime bearo Such
sirdlarity in cigaificont respects o his condiet in connscticn with
ilopity 2o wot merely colmcideninl, bub indSestes thot Bw

-uniiying schove wae o acquive pavpeYly

other muvder dndicnted o notive for U cvdme {oeqpuinition oF mmey)
the: ks,

Justice Costar; 18 o olvong dicsent, remwted, “@e develop-
mt of o Jow do this state chows o depazture from the emly
westaictions goveralng the epplieation of exceptions o the general. pule
on Gefined in the (Dlinoux case « . o Inwy qpinicn, e pendulan
egple v Yshater, 79 Cale Appe 20 23, M9 p. 23 623
attack by the Gefeniant vas dntrofuced
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cruslly choed, evidaitly with the ¥igd land of thelr abtachewv. The

samente of toth vere torn open leaving e upper portion of the frod
of the towso exposed. Tho court consluded, "IH wouwld be wwmmd to
ind w0 crlves With grenter details of aimlavity of exscution showing
& ctipn plan or scbems oF gysten 38 the cawninsion of Yotk. Thus the
eyidance of the colintownl erive w0 poperly sumtted.” | ‘ |
zuls, hos gone quite Tav fo oftting svidence of this wature. Also,
udle Californdn courts have described the vule in tewme of logical
selevancy, the edmiceion of evidence of othey offehses 18 uswslly jJurbi-

xy wule 4o Mmited in othes furisdictions. Rum, "A
Proposet Ammlyticsl Methol for the Doterrdnstion of the Afrdoaibiisty of
Dvidence of Gthar CfFenses in Califoruln,” 7 UGL.A.L. Beve 463 (1560).
In Htbeman v State, 119 Ohdo St. 205, 364 B, 51 (3g23),
the defendants wye charged with & nevies of wobberies. I this cose,
they were being tried for one of then, The prosecution Lstsoduced

-evidence of the others. Witnseses o oll of Hhese wlberics were in

-

yoiae gt in deseriding the elothing vworn by the delendanbe,
the memer of execubion of the svoberies, the agencies aployed ooft

other eharsctorioties commn to all of tho allessd scbberies. AL of
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wdghborbnod, asd vAtn o wading of o
mmﬁam mmm,mwmwemmﬁtym
mszmaw s drivers and cormded mms ond Fladhldgite. iy plan
wis to Grive thely cof nest %o thot of thety victine i eorpel then

h the fdentity of the SfURGAES.

erimes goy be aditted for Whe mepome of ifentifying the secusel oo
the perpetyutar of e oview; by chowing that o Das compitied other
Motinet oifengcd fn the shme mamep,”
T SEAGH Vo W 215 Inde 629, 2k Kby mm (wsgj, the

fmmts of other bexter shops bad been broden by the coruoed fn & mRmER
stniine to Wt allegedly used by $he occused In comditing the offonss
whth wbich they vere champed mmmmmtﬁamm & motdve wad
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Aty. e cowrt saif, “Where the clveunslonces ¢
enges other than tlat chngzed et of o elndlar na
e aﬁ'a%&msﬂw&mmﬁ, evideme of sueh.
offemses 4o both welevent and mmberial ol do wimicaidle o having
probative Tores bo prove the deferdant cuilty of ihe gorticuler cvire
eharged.”

In Stste vo Chanios, 92 Amize 331, 377 p. 23 397 (1562), &

. tdon, 3¢ 155 held that cvidenes Whot the dcfeniant used
the m cu, the oo whswl dogues, ond the same Tethod oF Goeme
,mﬁwmwm feen wsed dn tho ovice for Whieh he 1o
fcfendant, See olno Stote v. Dihels, 91 fria, 219, 373 D 2l 97, 99

offense, op oxpl

{m} {zepe sy ol attespt et zupe edufitied for purpose of
ﬂmm&m)wmmmﬁ" o L] twve & crim og

| , e of yeeoad
sissdlar acts mwwm by ths acouscd eomitted hy the same mewms o in
provihle to Hendify the aoouced o8 sn Rfemee
£¥oa the siedloxity in wethod.”
In Hogber vy State, Weve 334 2. 23 524 (39%9), o wape

secution, wiere thexe WS m sbtempt o coldLIGh the idemity of
the defentint by mmm conluct imwlved in another xOpe
wmreln the sesdlont boloved dn an Mentiea) mamer, thgbeial fudge

w4 the mibbonce of the other wnpe cuiside the presente of (bn Jury
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- - gnf deternined o8 6 mitter of low thab dhe ovid

even though ite nature would sele 4% weldieinl wiloe Gifforent
wlirewmtances. The gypeilate coumt hold il the vooord &84 nob

ligh $hed Ghe bwionce shyuchk by the trial Jubge bolmen prejudice
Ao the peobative welght of the ovidence s fanifectly swons.

It chould be noted Wit the expeption nemtdoned susdicy Fop
sin offenves gemerally does not qply in rage ooses; to thed fuctor
dve in the mpe tages Mocusged. Iovely we Gnited
Etates, iﬁ% Fo &Ko 386, 300 (bth c2¥. 196}, D see Comipraealth v,
Winter, 809 ¥o. 28h, 137 4 201, 263 (1527) whexo 46 was saddc

e fhod i*.mg }\, gt :s.a’mmg tvicd for the mader &f ¥,

¥Ws one time eon oF %, hon no probative walve
-%wﬁ@mwa gfwmz,wmmmmmm
o Wy selatefi, On the ofther hwd, i€ 4 4o belng tried for sy
op abbenpted wape of ¥, the fhct ot wosmdly o raped or
astopted o mpe ¥ i;z meaime i evidance besause it tendn

o prove that Lo possens : % il remtal o mared
mmMMMrmmwmﬁmmw

In St ve %&&h . 22, iaés. 8 B2 (’1;%%),

% web bold thet evidence thnt tle Sofonlmis paypatynted o
spbbery of o PAlling static

It chouid Dose
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. o ”3* L;}.Eaﬂu 2@@;~Eﬁ5’?5 @83 (3&@2}:

mmwmwm&mmwwé@mmmﬂmﬁ%ﬁm
deliberation wmud Whe Slestity of the muisrer)s

i wrpling of the casems T thdok we can sce fron
the chove cages that, "e cowrto &ee uok ﬂﬁvﬁ&a upon thense obotamst
ies, ub axty m BIpelas) confug fm in thedy cppliontion 2o particuin

focts.” Bt %?sﬁ%? 7 &ﬁ; &&I?c %¢8§3{3§ﬁ}¢ e e

‘iﬁammamm Mﬁm&i%mmgme@mmmW
panded, vithows ouch Slocusalon.
3. Pelopal Courto.
TR fedaial courts Lollow She genenl aules sl the
wceptions, A Cye. of Pod, Proue B 47, 119 ot doq. (1963), bus Shey
e Ind Just a8 meh trodls applying than to partleular Sschwl oitus

e ol tud mch clied coss do this s 45 Doyl ve
Untted Btates, 343 U.B. 430 (1532). The definmfants vevo iwted fov
mrder in the perpstontios of & woibexy. Dvidenve w0 introfvcel eme
ceening anciher pobbexy comdtiel by the dolopdmats in ouler to oy
4 paat, the ffentity of the mudoreys. It w8 peld thot 4w evidence
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i insdeiasfble, there being 1363le ddsenssion of the fooue.
Sew olge Fizh v. Undted Ctatee, 215 & 20 st {C. . i& fi&}lz*}
tondaiastlile a8 baving

undier Wcﬁm elreumstances held

o prebative volue on guestion of wWhetbor dofondant sob the five.)

In Lovely v United Bates, 369 F. 23 286 (th Cir. 1998}, e
datenians wn ouwicted of rape. Ho hod aiuitted intexcourse tnf denied
e court held that evidence of & prior yupe
The court said:

wwmmﬁmmmmmmﬁmmmwzmc
resulted » « « 0 brlng evidence of other nffenses within this sule, the
test 45 not wvhother they hove certain eclanents in coemon with the erire
charped, but whether they tend to estadliish o precomceived plen which
resulted in the comniosion of that plaa.” SR court also pointed cub

that the righd of persons aceuped of & cwine 1o hove the evidence cone
fined $o the iasues o twisl copmot be mllified by cpy wrealiectic
Tz, visile thie case ds not ddyectly in poiat, 1% doss
ipilcnte on attitude that the court will casefully scrubinize attaphs
to tntyoduce evidence ofyprdor criminal acte. Bee Hall v. United States,

235 T 22. 869 (9th Cir. 1015) {Ia procsecubion for uniavful assault
unen o young girl, evidence thab defendant did o ginilay ect belfme
insdniscible. )
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 In Dnibed States v. Magee, 261 . 26. €09 (Teh Ciw. 3938),
the defenient Win conviched of Yobbing o bank. Evidence bad been
intaoduscd that the defendant hoft xobtbed two other benks on the theory
that 1% showod "sase of 4emtification wder clrcwmtances eimilor
nerouwnding e identification of W defoniant by the Govervwont
witoesses.” D mﬁ‘mﬁm% reversed on the grownd that such
5 ipefdesible. See alss Raliton v. United States, 127 ¥,
2&691 (5%31 Ciw. 1942) (In o pyoscoution of clty exployee for consplracy
g to the United States, held evidence of

in afutting evifenco of the defenfsnt’s participation in snother allsged
e of o similar chuncter comitted the come eveming); Tomlimson Ve
Shitos Sates, 55 7. 20. G52 (0. C. Gt A95) (s & proseticn s
xotdary, testimny tht oo defeniant, thwos o foUP mENth befoKe L

offense charged, scileited witoess to wb the avme mep ot e soe

place ao ws later done by otdew wemm, ani that such defendant oub-

ln0d to the wityess & pien for the commisaion of the paoposed cwinme

whdeh closely conformed to the plan oventuaily followed, held sénicsible
o prove plan, p@x@me @il dntent); Lotts v. United Slotes, 152 F: 23 @3
{8t Cips 1946} {evidence of thefts in Wiccomoin ani Mimecebds which

ccturred the day Lefore the theft in lova Sor vhich socused comvicted, beld
efadesible since 4t concerncd the lcoue of inmtent and @ comwon plen o3

ﬁﬁﬁﬁgﬁ}p
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4. Texas

Texas courts have been rather strict on allowing
in evidenge of prior criminal acts. While recognizing the exgepﬂon&.
Texas courts have admittod ovidence of other erimes for the 31:3030
of identifying the aceused only when there are gome eivcurnstancas
to connect the other crimes with the erime for which the defendant
is being tried. 23 Tex. Jur. 2d 306, Fﬁ‘r&xewrmsre. the courts have
apparently required more than o similarity of offenses in oyder to

allow in ovidence of past crimes o a8 te show a system. Id. at 311;

McCormick and Ray, Texas Law of Evidence, 366 (24 ed. 1956).

Strangely enough, one of the closest cases I could find ;grth'é |

Walker situation came fyrom Texas, In Lawrence v. State, 128 Te:.

Cr. 416, 82 8. W. 24 647 (1935) the defendant was tri«::ﬁ for the
shooting of a due¢k hunter who was on his land, No one had identified
the defendant as the murderer, and theyefore all of the testimony was
circumatontial, The prozecutor introduced evidence that on two prior
oécasions the defendant had shot at huntsrs. The only difference
between the prio¥ c¢riminal acts and the one for which the defendant
was being tried was that in the latter, the one doing the shooting was
not clearly visible, while in the other incidents, the defendant had

made himaelf quite visible.
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The Court of Crimine)l Appeals in the first hearing said that
the evidence was admissible to show that the defendant intended to

shoot the deceased and to show his motive. ¢n a motion for rehearing,

the court held that the evidence was madmissiblé since it Pconstituted
no link in a chain of evidence such ag isi contemplated in the authorities.
It simply furnished a prediéate for the conclusion that appellart was a
bade man gemrallj, and because he did the things tewards the so named

‘parties, he therefore did, or was likely to do, the thing which resulted

in young Fisher®s death.® The court went on to say that the smnarity
of the offense indicated no "system." As the court pointed .out,
"hunting was general on the premises of appellant, and in the Lundy rice
f£ield during the time mentioned, end yet the state picks out three
transactions, and on them relies to make out against sppellant a generel -
violenﬂ and malignent disposition teowerds all hunters t}hioh would inolude
Fieher." |

Thus, the court concluded that in order to fit this case under
any of the exceptions to the genersl rule, they would have to be extended
or a new exception created. 9To do either would eppear unwise.® Wigmere
disagreed with the decision. Z:Wigmore, Evidence 281 (3d ed. 1940).

While there are literally hundredsof cases involving this question, none
of them discussed the problem in as much length and detail as did the
court in the Lawrence case.

In Missouri v_State, 109 Tex. Cr. 193, L 8. W. 2d 68 (1928),

it was held in a progecution for burglary of & cornerib that testimony
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of prosecﬁiing'uitnesssthat hig cornerib had been burglarized three
times bef§rg and §ﬁat after one of these burglaries he found a large
quantity §f-c6rn‘en defendant's premise of the same peculiar size as those
owned by him was inadmissible. The court said,
If it had been shown in this case that the former
burglaries had been cenmitted by appellant and that
in the ingtant case, the crime was cemmitted in such
a maﬁner or uader such facts as tended to show that
the party who committed the last burglary wag identical
with the one who committed the first becanse of certain
ideﬂtifying facte common to both transactions, the above
evidence would have been correctly admitted upon the
issue of ddentity. . . ﬁe»fihd nothing, however, in
the facte of the first burglery, which tends o identify
“the man who fled from the burglarized premises on the
night in question as appellant.t
This 1e the epplication of the Molineux rule. -
In Long v Btate, 39 Tex. Cr. 537, L7 8. W. 363 (1898) it
was said,

"Suppose A is on trial for the theft of a horge, and

the proof sheuld show that it was taken in a particular
‘manner, but there was no preof identifying or connecting
A with the theft of said horse; then in order to connect
‘him'with such offense, and to show that he wag thé guilty
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party, if the contention of the state be correct, if he
had been convicted for the theft of other horses committed
in a similar manner, proof of snéh‘oollatéral ctimes could
$e~introdu¢e& in evidence, as tending to show thet he was
guilty of the offense charged against him. This wa do

not understand to be the rule; but this was exaectly what
was done in this case, -~ that is, proff of independent
offenses was introduced by the stete as testimony tending
to connect defendant with the main offense, for the purpose
of eorroborating the accomplices evidence.

See also Musgrove v State, 28 Tex. Cr. 57, 11 8. W. 927 (1889). (Same

holding as long case)

In Polanco v State, 133 Tex, Cr. 7, 106 S, W. 2d. 1057

(1937), a murder prosecution, it was held that evidence that the ue.
accused with two others robbed a bus driver about a month prioé
to the murder was not admissible §o identify him as one of the mem

who robbed and murdered the bus driver. See also Chester v State,

300 8, W, 56 (1927) (h&ld in a prosecution for murder of a policemsn
by gun, evidence that defendant had some forty minutes earlier and

forty blocks away had drawn a pistol on another and had threatened

to shoot him was inadmissible.)

Hany cases indicate that there must be some connection
betueen the prior criminaluacts and the crime for which the defendant

is being tried, in order for the evidence to be admissible..
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lanpaster v. State, 82 fex. Cr. 473, 200 8. W. 167 (1918) (bl thet
evidonce of auother yoblery wis not a@msmible to prove identity nince
there o mothivg to commzet the tropscetion with the omo wier Lnvesti-
gatirm em;ﬁ: that they wvere comitied the swe samm ard the ovidonse
thowed comp nmimmy in the Wa of the robbers.); HLL v. State,
bh fox. Or. €03, 738 W 9 {1903) (vrplevy); Snith v, Stete, 52 Tux.
Cr. 80, 105 8. W. 50% {3907) {siniley ocss of arton not admlsndble);
Weathoyred v. a&é@, 00 Tex, Cr. 199, 272 B. W 71 (1923} (previous

offers to pecple to tura domn Wuilding irndmissible in orson case).

- In ’zﬁm, "Syotern” or "sclems® cannot B shovn by collateral
crimes unlese they fall vithin “res gestae,” chow intens, or comect
the defondnnt with the offense chorged. Similarity of act end approxi-
mtion of tire do m‘a ipoo focto constitute “syvtem,” 1 Udlerhill,
Grimips) Bridonce, 507 (Sth ed. 1955). “Mieve must indsed be euch &

coneurrence of comon featursd betwen the mveral crimws as will chow

. Jogiealiy that all of them might well have resulted from o camon plss

o systamd zie cmm o? action." 23 Texn. Jr. a4 311.
The court in Yest v. Stote, 3,!&@ Tox. Cr. ko3, 145 B, W 24 ¢

aﬁm), vhilo &ismzas.m_, the moswing of the torm “mysten? as used o
dasspibe the cxeepticn mid, "By *oystenm®, ns vo unlerttend e toznm,
10 meont the use of the Sorp meoang, ide fome snwper end rethel of

seocmplishing o provicusly plammed cbjoctive.” Uswally, ¢his exception s .

ayplied in fagery, frod, or esboselement cated,. e o.g. NOL v.
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In Wdker v. Slote, 103 Tex. Cr. 555, 23 8. W, 1070 (1928)

%fcembmt VR mmﬁ of wape. Ib ves cortonded that he wenmt &o the
wmty ot ﬂm“&mﬂm that he cougit to omploy bew, end ohe

neconpanled hin on & obtrest cor te the ond of the Lo ob vhich point
thoy vant 560 the voods whens Mo roped e, @B allsdndly Yield a gun
on the vickim. & witness idemtificd thw defenfnut as the ¢m v bad
poryetroted on identien) erime upon hey {comsiited ia the sewe mmnser).
dudsaible. The eowrbt said, "The Socts
4n ﬁmg eate clearly iy $hat the testimomy compleined of coms my’tﬁ,&‘

The evidonce wes Rid t:’; b ins

the gmtawam; of ‘eysterntie crimes® rother i:m undey ss»mm* <& Eze
sloe Mofoyon v. Btate, 36 8. W 83 156 (1951) (other burglaries do nwb

meessarily ereata o "syster®)s Clowemtn v. Btide, N7 Tex. Cr. 531, 182

8. W 23 015 (i94h) (“How cum 12 Bs chovn. thet be 1o cngeged in o ‘oysden’
unlosy there are some Admnbifyisg civcumstonces hat ALl Lhwow light oo the
erime for vhich be is Yelmy teled. . .7)

Ternn cates vhlch have ollowed dia ovidence of other ovimsg -

Anolnde’ Interon v. State, @ Tex. Cr. T3, 193 8. W. 656 (1917} (@mm o
Gofeniant vos Bot $0eatificd et the site of vobbery for vhish ko wee
teing triod, evidaace thot ke wes driven frem thed spot to ansthor

vhere o comitted another robbery edmissible for purposss of ddentifices
iom); Wntters v. scm, o 8, W. 1038 (1906) (hold in o prosecificn.

foy cathle 't“t:.-.;a@ s gmeg:ar to ottt evidence timt hiden of othoy oatile
- were found buried in defendent's Meld oo tonding o fdomRify defbnimwd 2y
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th: one gullty of ostealing the cwttle); ¥eshimsien v. State, 8 Gex. 3.
of Agp. Top. 379 (189)) (wbore fdomtity of muverer not coteblisted,
protor o admlt ovidence {hat dofondent sdnitied ke hod chot at vickin
Tefuve cinse shovs mobive end fetity); Kormemy v. Siate, 136 Tex.

fr. b1, 125 8.9, &0 39 (159) (in momeution for cxtlls theft, evidence

4 defenfant gtele other cobtle in oves onf orourd some time held
efmissible to commet him with erdm for wihich bo vas chaxged); Compion

.- Btate, 248 Tex, Or. 20k, 105 8. W 24 3 7h (1,@3}{@%153 theft - o
wolditg os Koncgey ceme); Wiliers vi State, 105 Tem. Or. 22, 2855 S.W.
615 (1926) (In yewescution for Wmrglery, g@a@;f of propense in defonfant's
honse gtolen proporty otiier than the prococids oF the burglory held
afmisaibla)s Holes ». State. 112 Tex. Cr. 385, 16 5 w. 20 1096 (1929)
(puosing forgod checl; fofordant plecded en bli%i; ovidsrse thnt dnfordnnt
wilsy an asdwnd neny, ©n o choub the domp Gote, fn the sume town,

paseal another ehsek practiselly fdsubdiesl with the o 1o qustion

afuitted on Yhe doeve of ideatily); Cochrame v. Siute, 125 Tex. Cr. 119,
67 8. ¥ 23 313 (15%) (nuglary; on plen of slibi, othey burglales
an LnTe mﬂ*ﬁt L@’ﬂ"‘b@ﬁ}, Bavis v, State, Bk S.9. 1099 { 1858) (m as |

.».za Cazeds . Stabe, 146 Tex. or. bo, 1"’1 8.¥. 24 356 (1913}

the dofordant vus cewvicted of sienling a tire. The testimmy of o
witreas that his fire wes stolen the sae night ond theb hip %ire was
found in the defendmnt's car with the offer stolen five was held
edizaible. Also ksld sdmlisoitle was the tostimomy of cndther witmoo
vhe £xdd that on the omw night, he ouw o yersan he telieved to de
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the defendant attqmpting to enter automobiles in the vicinity of the thefts.
This evidence was intended to identify the thief. The case was reversed
en the ground that evidence that another theft had taken place was inad-
missible since there was nothing to connect the defendant with it.

In Texas, the cases aleo seem confusing; however, if the Lawrence
case is still good law, the Walker incident would probably not be sdmissible.
The Lawrence case is & relatively old case and in view of the tondency to
admit such evidence, it is very possible that the Texas courts would expand
upon the exceptions.

5. Conclusion.

The cases are in utter chaos, apparently each case must be
decided on the facts. Thus it is very difficult to predict what a court
would do in any given situation. I think that the federal courts and
Texas have been stricter in admitting evidence of other crimes than many
other Jurisdictions. However, there have not becn many federal cases and
there have not been any recent pronouncements in Texas.

Probably any experienced trial man would bei.better able to pro-
dict what would happen than someoﬁe,surveying the cages. For this reason,

I am a little hesitant to disagree with Mr. Ball, who feels that the
Walker incident would be admissible in most places. (Californis is probably
the most permissive state).

I Just cannot see how this evidence could be uged in any other way

than to show that Oswald was the type of person who would shoot at the

President. The evidence of the Walker shooting cannot be used to ahow

intent or lack of mistake since these elements are already clear. I canmot

i
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see how tﬁgf;%,Walker shooting sheds any iight on the motive for killing the

President, unless;we Ireall‘y use our imaginstions.

This leaves us with identity, system and similar orime. McCormick
has gaid that courts ai'e gtricter in epplying their standards of relevancy
when the ultimat_e purpbse of the prosecution is to prove identity, or the
doing by the accuée’d of the criminal act charged than they are when the

evidence is offered on the ultimate issue of knowledge, intent, or other

stete of mind. McCormick, Evidence, 331 (195k4)

There is nothing that connects the Walker shobting with the Kennedy
assassination. By showing who shot Walker, we have not shown the identity
of Kennedy's elayer. There is nothing to show that these two shooting were
indi #idual mghif‘eétationé of a single scheme.

4As we have seen, some courts will admit evidence of another crime

1f it 48 so similar to the one for which the defendant is being tried that

it will tend to show that the defendent committed the ormez‘ " Here s there
is nothing distinetive about the methods used in the crime. Obviously,
the objects were diatinctivé » but thezj'e are f-.housande of people who could
or would take & shot at both men. The use of a rifle from a distance
hardly seems a "mark® which would ideﬁtify the culpx_'it or connect the two
orimes. The means of carrying out the crimes are not novel encugh, ner

frequent enough to indicate a modus operandi.

Thus, in my opinien, the evidence is only relevant to show that
Oswald was predisposed to commit the assassination. I7find it very persua-
give, but in théory courts will not admit the evidence. Maybe many courts
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will admit it and Just ssy it fits under-one of the exceptions. Hewéver,
I do not think any of the cases above, even the California cases, have
— | adnitted a separate crime with such a temuous connection to the crime for
which the defendant is being tried.
C. Sufficiency of Evidence of Prior Criminal Acts.

Assuming that proof of the Walker incident is admissible, we
must then determine howAmnéh proof that Oswald did shoot at‘ﬂalkér is
required before a jury would be allowed to consider such evidence.

Generally, it is said that it is not necessary to prove the accused's
guilt of collateral offenses beyond a reasonable doubt. "It 4is variously
stated that there must be evidence tending to prove each element of'the
collateral crimey that the other offense must be shown with reasonable
certainty; that the guilt éust be substantially showns and that the proof

of the other offense must be clear." 1 Wharton, Criminal Evidence, 560

(12th ed. 1955). In order for the jury to consider the other orimes, there
should be "substantial evidence® that the defendant committed them.

McCormick, Evidence 331 (195&)5 Labiosa v. Government of Canal Zone, 198

F. 2d 282 (5th Cir. 1952) (proof of similar offenses must be clear);
People v. Albertsen, 23 Cal. 2d 550, 575, 581, 596-599, 145 p. 2d 7, 20-22,
30-32 (15LL) (substantial evidence). MeCormick also states that in his

opinion "before the evidence shall be admitted at all, this factor of sub-
stantial or unconvincing quality of the proof should be weighed in the
balance. McCormick, Evidence 331 (195L).
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Texag courts-reqnira'that the evidence must prove the commission

of the other crimes beyond & reasonable doubt. In Ernster v. State,

165 TexCr 422 308 8. W. 24 33 (1957) the defendént was convicted of misre-

presenting a written inatrmnent affecting property. Evidence of several
extrancous offenses was admitted to show motiveiand intent. It was held
that the trial courtfs failure to limit the jury'!s consideration of the
offenses to the purpose foriwhich it was admitted and its failure to
instruct the jury that they could not consider such collateral crimes
unless they believed beyond a reasonable doubt that the defendant was

guilty thereof constituted reversible error. See also Lenkford v. State R

93 Tex. Cr. L2, 24,8 S. W. 389 (1923).

There would be very little evidence of the Walker incident if
Marina's testimony were not admissible due to incompetency or privilege

(1 do not know how much light Oswald’s friend who supposedly knew about
the Walker incident éould shed on the question). With Marina's testimony,
I should think there is sufficient evidence thet Oswald shot at Walker,
even in Texas. | |
II. Would the fact that Oswald left the Texas School Book Depository

Building, shbt the Police Officer, and resisted arrest be admissible to
show that he_aasassinated President Kennedy?

It is clear that the conduct of an accused person follewing the

cormigsion of an alleged crime is admissible since it may be ci:cumstantiallyv

relevant to prove the commigsion of the acts éharged. Rivers v. United States,

270 F. 2d 435, 438 (9th Cir. 1959). 23 Tex. Jur. 2d. 190.
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’"It is today universally conceded that ths faot of an accuséd’s
flight, escape from custody, resistance to srrest, concealment, assuﬁption
of a false name, and related conduct, sre admissible as evidence of cons-
clousness of guilt, and thus of guilt itself." 2 Wigmore, Evidence, 111
(3d ed. 1940). See alse United States v. Heitner, 149 F. 24 105, 107

(2d Cir. 1945) (L. Hand. J.); 23 Tex. Jur. 2d 191 (1961); Hutehins v. State,

360 8, W, 24 534 (1962); MoCormick and Ray, Texas Law of Bvidence, § 1538
(28 ed. 1956).

Some courts require that the accused should have been sware that

- he was charged with the crime or that he was a suspect, and some courts have

_said-hhat only sn unexplained fxight is admissible evidence. 2 Wigmore,

Evidenge 116. (3d. ed. 1940). Apparently, these latter views are in the
minority. id. In flight cases, Texas courts do not require that it be

shown that the accused was aware that he was charged or suspected.

McCormick and Ray;aiwexas Law of Bvidence, 394 (2d ed. 1956). However, in
order to use resisting arrest as an ineriminating faét. it must be affirmae-
tively shown that thé accused knew or should have knoun that an attempt’
was belng made to arrest him. Chester v. State, 108 Tex. Cr. 150, 300

8. ¥W. 57 (1927).

Host courts have saild that the accused "may always endeavor to

destroy the guilty significance of his conduct by facts which indieate it
to be equally or more consistent with such other hypothesis than that of
a consdiousness of guiit.,. Soah attempts.at explanatéon are sometimes

declared improper; but the general and sounder tendency is to admit them
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freely, leaving the jury to pass upon their plausibility." 2 Wigmore,

ZLvidence 117-118 (3d ed. 15L0); (9th Cir. 1959); 23 Tex. Jur. 24 19k,

(1961) Chastian v. State, 97 Tex. Cr. 182, 260 §. W. 172 (192L).

Flight if shown generally is not conclusive, nor does it raise

ary presumption of guilt. 1 Wharton, Criminal Evidence, 262 (12th Cir.

1956) . United States v. Greene, 146 Ped. 803; 23 Tex. Jur. 2d 191. (1961)

(Mo. & Iowa Contr),

The evidence of flight or escape should go to the jury, who are
the sole Judges of ite weight and sufficiency, and the motives which
prampted the flight. Natually,such evidence has no probative.value unless
it appears that the accuged fled to avoid arrest for the crime charged.
"Even then, its force is slight, depending on the efforts made, the means
employed, and the motive and knowledge." 1 Underhill, Criminal'Evidence,

924 (5th ed. 1556)- It shouldibe noted that £light because of one crime
is not relevant tb egtablish the guilt for another crime. 1 Wharton,
Criminal Evidence, 420 (12th ed. 1956); Damron v. State, 58 Tex. Cr. 258,
125 S. W. 396 (1510). -

From the above statement of the law, it would seem that an inference
of consciousness of guilt and hence guilt can be drawm from the fact that

Cswald left the scene of the crime. While he did give an explanation for

‘this, all of this would go to the jury. Oswald’'s shooting of Tippit would

clearly be admlssible and probative., His flight following that and his
resisting arrest in the theatre would probably be more probative of his
killing of Zippit; however, it might be considered along with the shooting
of Tippit to show one attempt at escaping.
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David W. Belin
Richord Mosk

Suggested Documents in conmection
vith next weeks' vwitknesses

1. ROBERT JACKSON

a. Hop of city or mep shoving motarcade of route
so witness can polnt cut position he was in, etc. You
might use the FBI model replica of the scene.

b. Picture of Building or model of ecene (mockeup)
in order that he point cut vhere gun came from.

c. The rifle so he can ldentify the barrel if
posaible. :

&. Plcture of the Negroes for identification.

2. JAMES WORRELL, JR.

8, Map of area and/or replica of the scene in order
to ;r&x‘gor}:; ‘his position.

b. Pictures of area and/or model of scene for identi-
fication of positions.

¢, The rifle for identification if possible.
d. Pleture of Oswald for identifiecstion.
e. Oswald's clothing for identification.
3. AMOS EUINS
a. Birth Certificate for his age.

b. Mop, pictures of scene and/or replicas or models
of scene in order to point cut the detalls.

Mosk
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c. Rifle for identification.

d. Picture of Osvald, particularly one which might
clearly show the “bald spot.”

Y = Osva?d's clothing for possible identification, :
L. ARNOIB“ROWLAND . A e

- a. Picture of building, mep of area and/er replicas
of the scene in order to point cut details.

b. Rifle for identification.

cs layout of building in order to describe position
of Osweld. o

d. Plctures of building at time of essessination in
order to determine 1f windows were open.

e. Pleture of Osvwald and Cswald's clothing for idemti-

£f. Pictures of or actual demonstratican of a parade rest
position, with g vifle and a port arms positiun, in order to
esteblish pcsition che—witn ed—the nax
the ifles # Hlo moan wmum»qgh oo MUL&%
R W mpan
5. EARLERE ROBERTS

B EE D,

a; Dia@ iGf house, in order to determine 1:6 she could™
tell when and if Oswald left the house

b. Picture of Osvald for identification.

¢. Oswald's leese with Mrs. Jomnson, in order to detemine
the name he used.

6. BUELL FRAZIER

a. Mep to shovw route they drove together.
b. Application for driver’s lecense.(?)

c. Application for job with photographic ccncern - to see
if Frazier knew anything sbout it.

d. Brown paper sack and replica for identification.
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e. Rifle to determine length.

fo Mclel or live demsnstration to determine how
rifie or bag was carried.

g. Plctures, layout and/or model of building (TSED),
and surrcunding area to indicate movement of witness and
Oswald.

h. Floor plan of bullding for same reason.

i. Polygraph test.(?)

T. MARY BLEDSOE

8. Street map snd/cr replicas of area to point ocut
position of witness and Osvald.

b. Bus rcute on map.

2. Plcture of bus for identification.

d. Picture of Oswald end his clothes for identification.

6weld - Bledsoe lease to verify it vhich in turn
will show her familierity with Osvald.

8., CECIL McWATTERS

a. Mep with bus route and replica of area if possible.

b. Picture of Oswald and clothing for identification.
¢, Record of police lineup.

d. Transfer ticket for identification.

e. Ticket punch.

£." Other ticket punches to determine hov distinctive
they are..

g.. Picture of bus for identificaticn. ('Munger" bus
and/or "Marsalis bus.")
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9. VUILLIAM WHALEY

&. Map; pictures and/or replice of ares in which he
was in st the time in question.

b. Picture of Oswald and clothing for identification.
c. Bracelet for identification.

R card of the lineup.

e. Manif‘est. of Whaley (end any m'itten notations
Whaley made concerning the rider, e.g. a log).

10. WILLIAM SCROGGENS

a. Map, pictures and/or mocke-up of area.

b. Picture of police car for identificetion (if they
sre different models in Dallas).

c. Pleture of Oswald and clothing for idemtification.
d. Pistol for identification. -
e. Record of police lineup.

f. Report of call to dispatcher, if any.

- 11. HELEN MARKHAM

8. Map, plctures and/or mock-up of area.
b. Pictures of Oswald and clothing for identification.

¢, Pistol for ildentificseticn.

..................

as Map, pictures and./or mock-up of area.
b, Plcture of Oswald end clothing for identification.
¢. Gun end shells for identification,

d. Record of linecup..
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13. TED CALLAWAY

RE IR

8. Map, pictures emd/or mock-up of area.

¢c. Record of lineup.

d. Pistol for identification.
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IEIORATDE! POR MR, BELIN S .

FEL: Mwe Mook v

SURIARY: : . ,
" In most gurlsdictions, includtsg Tems end the federal comte,

~ Korgen would not be sliowed to testify aswinst hex bushand iz a

criminagl m’eaemm. Tl incamww wnlid eod vith bher Inshand's

donth, dub the mule paeventing ley Ovon testifying cboub yotviloged

commmtcation vould fioh eud with 0si7ld's deothe WRile there 45 mich
cmﬁ?iict ag to ‘aﬁm‘b 1s enecrpaaced within {he temm "eormmsaiicoblon®
3t osems cleny that alter Osmmld’s denth the Tems end the foleral
cowris wuld allow durds i.o ﬁe&iﬁr shous amﬁﬁ.ns exeept oral and .
mttwn coppmmicaticns £aen hor mm

- The goneral pule dp Uiab fridence of prlor exdminal acts of the
defendant 18 trndsdsonbie 4 & & evimized prosccution. However, such
evidcenee my b i&m& m&c_r & mubay of expestions, such g $o
prove 1dentity oF %o ﬁh&%ﬁ cmzm Bokers op plon. My esses,

' partlculazly tha older cnes vould indieote that the Waller tnetdent

vcmwveoecaimm”ﬂaﬁmemam S’am&sim&i*mmt
ﬁtinboan:;wfﬁhamcﬁzmmm WWMEMM'&W
ovidence on sy muhor of theorics. | |

It is ny fecling Lhnts 4in vica: £ {tho mﬁ."'a tl:w*h the Valiey
mmmwamammmmmmm@wmwmm
WWWMM&MWW%Q}M%W%%W |
are nob ummally siullor, the Welkss erle vould mf'r. ba .aﬂzﬁ.zsibm.
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A1) it comdd séwuv is ﬁa&.ﬂ hod o ng@ﬁy e m:m el
crims', and émsr’-:a WAL ot nllow eviloncs Sow this Tapess becgung
of its projulicinl oﬁ'ze:m Rewns and dho fodexud cousts lme m
stricter Y olber comrds in adltting %i?‘i"‘%..:k cﬁ' price m:am.

Inom.ri’ar& &w%mwm*mem, 3% mmaot be
£hown wth abtantiol evlisnee Hist Ommdd comibted 16, In Tewms,

& wast be showm boyond o sonsenable dovbk, I ve oxlude Morinats

w&mw, tigen ghuadnrds wmmmw %o weob. ‘

It ip pleor thak emmd: ﬂxﬁsmﬁzmw» D,

nis shoobing of Tiyadt, o Lis mu«@m to drrest woulld ba

sdniseible 23 evidence of consciovsnoss of sullt and Hms o guilt

) itSEﬂiu.
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&3 not do so prior to the Xormed

I. Vould Marim Goeald's testineny conseming her lnushand’s
olleged a%m@teﬂ-assassim%ﬁéﬁi of Conersl Falley be adumlssidle fa
(a) the mojority of Ualted Stotes durlsdicbies, (b) in tha fedmal
courts, and (e} 4n Tesms? | :

Ae The Poctwl Subting :_ |
| lewdnn Coid '&t:stﬁ‘.ﬁ.a& thot Suding the Spriag, ber

" tmsbond @tmxpm 4o agsassinnbe Gepzxel yoliee o Stz bassd this cone

clusiommammhe mﬂwwmném*wtmﬂnmmuhe

-mﬁﬁe&,ﬁgwmm@maw e;c.wtiw axd his advdscion

thot ko hod Dived at cwvultfa.!mu Seo Lallznd Belin smrormmditle
Toe shloarities bebuea: Wi a‘stm anf, the Kennedy aszassination

" are: (1) & vifle was used, .:m&mz;t the tilistic tesh pa rot come

clusive oz g0 el m m rme 18 weed iz both crined,

(2} the objects of the cxine 2 vRie vell. oo potitical Timures, Yotk
of vhon would mot Ye zmzz%L.r wth pmecmﬂ:i&t syrpothtzens, ond.

(3) the "eetmmy” we by mus of valiing wi bus (eosasdng that

O QOBUES: Lmteﬂ. “resﬁmt‘. Kemeﬁy Wi iza Senlly ofyoiarr m._mw -;1

ing since the proof of he Valker \dliing fe supposed to Pe mmm
of the laentity of the aswmscinaticn of President Kemedye)s
e evinds ade Glooimiine dn tmt (1) o ws scewmlished
ab ﬁi@-ﬁ: the obher during & mebopesde; (2) Oswild et Wi vide
tnstrucbions as to vhat to do yeler 0 tho Halkm dnotdut, ville by
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tha!fanm fnoddent van carefully plamnd zbrmnths, wdze *thié

cou:uf not have boca aona with ke Kczmﬁy mmma
7

/ Bs ﬂmmwmm. . e

| msmmmﬁme;me'mmtwmm N
competont In this situntion %o testify aoalnst U other spouses Shile

am@bﬁwwmtmwmm hxmmiswmm&m,
. tut the witnens spouse o Hhe defendant *‘-@ﬁm-nrfﬁﬁath,m@

mmese of rufuming o perdl the feotintey to be eoxd, Fobey

.:wcm@mgfmgswma%%mw%%amm&m

Cases: Modsra Toende 38 Yo e Bove 350 (10)s

Tt Tederel courts have yecopdued and conslstontly
applicd fhe comon Jaw aule that & wifc oamob Sestily sostnck bey
spouse viom he 18 nooumed of o exliz. gg;&mgéﬁ%g

 The xelovant fems statuie providen that e ksband

-«

and, wife wy, in a1l erludnnl ackions, be wlintoses for each gliers

mw@mzinmmmmmwmmmmina .

g mmmwwmiwmwmemmawmwmamﬁ

~Vermn’s Anvste TOHy GoCoBe s Tthe ,

| B L —
and, the privilene wmww%mwma&mmmeﬁm
athor axe emammm@amwm 1&%&,
m"idmee e (3.95!&}; 4 i‘w. Jure 3035 (lf’;g}u
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It is quite cleax that miwtiozzs between husbond

end wifo ore privilegeds MeCormick, Evidanmca 168 cb acy (1954).
This 18 true in the federal courta, Dlsu v. United Sintes, 340 U.B.
332 (1951); Wolfe v. United Gtates, 291 U.8. ¥ {1934) ard in '.{'ems,
Vornon's Annct. Texe ¢ ¢ P Tik ("Hoither husband nor wife shall,
in axy caoe testiﬁyastothecmmmicatmnmbycnetotheothar,
while maxried").

' Vritten commmications come within the scape of the

privilege McCormick, Evidonce 170 (1954); 1 MeCoxmick and Ray,
Texas Iaw of Evidence 419 (2nd ed, 1956), Documents of commmication

coming into the possession of a third PeYoon = i.e,'they wore obtained
Trom the sddresgee spouse by voluntasy delivery - chould still be -
privileged (for dtherwise the privilece could by collusion be |
practically aullified for written commmications); but if they are-
obtained suxmeptitiovsly or otherwise withoub the addressee’s conseut
the privilege chould cease, & %&'ie;mre, Bridence 668 (Mci\,aughten edition,

' 1961). However, the rulings op this lesue ave not harsonious, 1d;

compare Bowmn v, Petrick, 32 Fed. 368 (G C ED Mo 1887) (lstters from &
husband to & wife found m hin papers by the hugdbend's administrator

and by Dim delivered to the party, excluded) with Dickercor V. United
Btates, 65 I'e 24, 824 (1t Cire 1933) (a wife mrder cese, a letter by the do
defcmaant to his wife, found emong her effects by & thind Ferion, handed

by than to the insurer gnd thonce to the prosscution, held admissible),

~
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.
In Texns, 12 the Gocuments ere volumtarily Zelivercd by tie eddrossee
spouse, the priviicge showld vemnin fn Favor of the OVhST SPOUSD.
WrCormick and Ry, Tewns Lov of Bvidonce, 422 (ad ed. 1955);
Wolker v, State, Gb Tz, Cr. Ry ?0, k1 s, w243 {(2011).

Most trestise vriters contond thot the privilege showld
extend Just to ccommicotions, MeComuick, Frifomse, ML (195%)s 8
Wgnore, meam, 651 (Mnirauzhton eﬁ. 1961); howevor, & gveat nm‘h&r
of cowrts, moybe even & wmrjority, lawe conotrusd their statutes to

extond the priviloge t0 acts, facto, conditions, and trausections
not ancunting to commmleations ob all. .- [ENR.

Som cages kave hold that acta dose privately in the wife's
sresence amount $0 "eommnicntisns,” e.2. Teople v. Doghots, 209 1Y,
15k, €5 M. 22 272 (19%9) (muxbend oharged with theft; vife's testi-
wony o8 to the hws}:ami'a BoLs inharzmmm of brirging in the oot
exd kiding It under 4 bed and In the basemest kmld fo be & violstion
of the statutory privilege for "confifemtisl cornmicstion.” The cowd
erphastzed, hewever, thot one ofthe hiding spolis wvos unfer the mptinl
ed). o |

-

mmmsawamn@ﬁwwmﬁmytmgwm

tion gem&wmmfewammmaftmmitai‘m&ﬁmmawm

| vould not have boen buom fn the sheenso of Guch zelntlon 4o wotected.
(. Seo IeCormld, Byidonce, 17 (19%)3 Bmmam, Bridence 657
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(ziemgmm el 1961); SoociEa Ve Bhate, 6@ Tetia Ce 1@, =2 8. . A5
{1513) (éiz:smﬁ)‘ ﬂm, capen hove hald that mmm wesursd Ly one
|  epouse Wwongh cboervaticn Gnsdng the mrewiae 4p fo the hoalih or maxpbed
. - condition of the oty spoune ol 3o protestolo 1as Amaasmtis', Tl
 cases in this ared dv 13 5 SUEkS of Caatuslot. | B
The Uniled Shtes Hpres Onud Tos smid tet *%.a
| priviless, gandenlly, etiends oy bo whbevanees, o pot to mﬁﬁ."
b Pezela V.. mm:—;@ Statas, BT UeSe 3 6 (2953) {tenmdy In Tomaw;
| corsmicntions froluls enly ubbembes eud ok scbE oF cauiny of &
eoonses 3 NeCormichs snd Rayy Pams Tow of Dvifenco, hag (24 ed. 156);
' Loni e Jorbem, G2 Wee Clve mIDe 433, 6 6 W 625 (2502) |
{in o will contess wife ellowd to Mobify a5 o mmband®s woudet
tending to chow $heb be s oilfding fiom on dncwe delusion; Howedl
v Sinte, 103 Dot O 205, 200 55 W 500 (1226} (4 bomictde case thab
tauchemd erec o Whids o locttained shit ust & privilesed costumd~
catim)s “pm,r vo Dhitbey 115 Tems Cre 110, 23 8, ¥ 20 810 (1930)
(4n bosieids onoe, Wwthor vitnass! vife mover ol lum Wnt die fhot
- v&emsﬂd, not oot e suged In o wagstive); HDomald v
a&ue:a,m .5?@0: 135 8. . 28 B35 (9%} (Ww, goomnd
| ;ﬁi‘e's teatﬂ_mzy Lot #aﬁmm ka& yonetved & Jobtor fron his Bl
oo eftmtlel} - |
‘ o ﬁ;awmmmmmmc mmw@@m :
' | IR 'mmmwmmammmmmmﬁ%ﬁﬁ
Vexminated by dethe mmkym% m &952*): B mm%
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Bridones B 23 (ckmgiben yev. z'z.e&‘}. e privilese coimen n

T . ' . 3
L e s R S ot

the Pedoral cmmhs, Domin e Tted Omtay, 397 B8 L, § (2 953}
(Gictun) mad I Tawase Viemeon's swobe et € C P 7ah (Tedther

| hustond now wiEe elnll, dn eny cads tostily 55 %o b commmicnticn

e by ong o the othey, wile mriad; ror &mil Lhay, aftcy Hs

| pprvioge relstion teores, Do mds witneoses 88 o oy cuch mmaic»
* catdon rede whlle the rrowsioge pelaticn onisbed, exmont dn o cume

where otie oF the otlor is proscaticd for tn offenve, and o docluvation -
o compudention mvie by e wife 6o tha hushuadl, o By the lusdhand

to the wife, poed to exbtante by Jusbily oo offense for wWideh efibar
35 on triel. Tdp stotube hed boon wedd fu a exdalupl oo to Thabdd
the «::wbi::w Lo sither spouze o3 m ccpenmdattions bctmm then evon
though thoy ave Alvorced 2% (he Rimo of the tricls Toll ve Stebs,

83 Toxe O 6%, 22 8. W 108 Elﬁ’i’ﬁna 3 LeCormiels & Tuy, Bome Yav of

,m&m% ok (20 3 XY -

g & o ke mmum mmzm:a, i vife wud
nork mwe beas silowed o tesbify spninat binm din ouy cadmizal fodal,
APber bl desthy, Ihedns Vowld nos Juve oo alloveh o 4estiy a9 to oy
mﬁmammmﬁmwmmLamm In Temed ol tn
the fodownl courty, this mﬁﬁlem wol howe covered Just nctunl eome

menicnbiovig. Mawm@%mmm@mw&wm

fnd the mt“'m Ingtmeiions e Yay Im*:emy xmw&ﬂmm b

| bestify as to His boluviow ad mﬁmrm‘g uh g o4 ts plokmy | |

Sece memthin% WWMMWWWM&@
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e
raceived es a result of the maritel relation end which would not have
been knowa in the sbsence of sush relét.toa.
| ’ Conceivebly, $he privilege pould have boen oloimed by

. Marina before the Commission. Blaw v. United States, 340 0.8, 332
(1951) (privilega applied in Federsl Grand Jury Investigaticn). It
is probeable ‘that disclosure of privileged cowmnicatdon mzy nob ba
conpelled in’an edministrative invectigetion. "Sinco the faets disclosed
in the fnvestipstion might be infroduced as evidente in a subsequent
hearing, personsl peivileges have as wuch justificstion herc es in

advereary procucdings. Honce ib would ceem thet wherever thsy are

held to exist in ths latter case, they showld slso extend to the

formsr.” 5% Horv. L. Rev. 1214, 1219 (1gh1). In Matter of City
Council of Mow York v. Goldvater, 284 N Y. 296, 3L N.E. 24 31 (19:0),

it was held that the stotutory physicim-pstient privilege could bs
assertgd ia an .ﬁwestigétiw hearing before & spocial camittes of
the City Council. The c;urt paid that the privileze may be asserted
whelnwer the powocr of the courd is involved. Here the defendent was
gorved with o subpoena duges tecunm requiring the production of hospiteld
records. See aleo, MeMonm v. SEC, 87 F. 24 377, 378 (24 Cir. 1937)
(atctum); Cahen v. Carr, 47 F. 24 604, €05.(9th Cir. 1930); Cahen v.
United States, 283 U.8, 862 (1931 ){aietum); mzt-'ber of Hirshfisld v, Hanley,
® 228 N.Y. 346, 349, 122 W.E. 252 (1920)(dtetum); but sce [T026-287 Rep.
Atty. Gen. Mich. 457 (1927); Sabon v. Reople, 142 Col. 323, 350 P.2d
576 (1960)(undsr Coloralo statute Jivilege 41 not extend to memtal
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beolth hearing). In United States v. Henfres, 170 F. Supp. 659

(D.C. E.D. Pa. 1959) 1t was held that information obtainsd by IRS
egento from the interrcgetion of a wive 'cmuld.no*b be suppressed
iz a prosectr‘bibn cf her hushand for attempting o avede inccene taxes. ‘

The case seerad to be concerned with the wifo's compstoncy rather than
privileged communications. The Court Yists farxy state caves permlbtting

. the use of inforpation seeuwred exbra-julicislly from one gpouss in the

procass of imvestigation.:
. 1% would secm that sipce the pwivilege is not constitutionally
required and since Suprens Cowrt mnozincemms ary directed at federal
courba\.xmaer the cowrd's supervisory power, the Comission ecould ignore
the grivilegs. See gensrally 133 AIR 732 (3gh1); 8 Wigmore B 2300 (a);
1 Wiguore B %(e). Siuce I vas nob ssked sboub this point, I really did
not go $uto b very deeply. The yoint oecms in doubt. .
o | L M Ws g,
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- 2 Melendel b Payy |
- Thus, the fach (AL Marina®s festiaeyy b & Gmatd's adulesin sn Red
v mhob ab Vadloe was kexvsy Wlﬁ.s wot vegar 45 ainlablo.

co . 3,$fu5!

Co  Houtosye | o
I iﬁmﬁamﬁ'ﬁm Mﬁmﬁmammm
.iumiminm mﬁw foha a? {hedvieg. 2 Wharton Spindnal
Evidzes, B 397 (10t o2, 1955); Hetormick, Ryideres che 2F (195h)
Sz temy oF vi‘v&i‘mﬁ% § 1 (28 ods 1955} o

"‘.‘.,3. Brdow Coladonl Sobss |
Lo Cenzanl cmmwm
' mm&lmww&& &nanﬁmxe;ﬂu% wizzmm
Tk the Sefindingt contuitied ofhee cxives I8 teditooliie. MoCowdck,
Felioe BT {19,!,:); 3 wmuz,, Srfeal Britece B 205 (5ib et 1956)3
Berd Ve xsfmea 55 mgﬁee Be By !&3 {:u 23y Bading s Unibed Bioben,
296 Fo 20 320 (940 C1re 10613 23 Toke Dige 28 Ighe A5 9i3 be Inter
Sz, the potual 1le Hodld Te plabed bk fa & bl cue, ovilemst
th% oo defendont cormitted oflsy éxmé;:aﬁnﬁ andd weaeiniad onbesy i
fnndmiootile bo ghow Phatb m Safsaled Vo b 2l o comilt 1o
crirs Wikh widdh he ke czmmé@ zmm@, 327 (oshle

ﬁm‘ﬁ T3ie

"%mmﬁwemmumm%mzmmmawﬁmwm o

Satendat iy m chpuactar i w&vm, gge.

: - memm%amwymfgx,t@wstmqs%
pennesl e mm (o} m&mwmwwmmewm
wgbbity e projdulietnl stfocty Teoaume 1b 46 tpectod thet the jury

SR
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"*x-mefmgm St minse e defent 45 & . zw*%sam imky to
‘b comdtted the cxtsy () 48 sould Yo wlsie te e Refaniied P
Yo cokis ok eawd ;;mvrwa Sy it Sy dgauus wontating ia the
@ | ieitctumtwmdie etter fnony 4al (o) 0 Fuo voudd oot dontrosl
Rl tue grocsss wld By imeconmising, finee Wage sx*wz.%‘» B
' mu;tew& ms,tﬁm’ Dot ¥ el i, foner Ll Aelderme B 2 B 205
(5tn-oe 1556); Porersl, "eAtoihility T Clobed MWmm o?
.W £ Gl Q’i‘fum% =8 Brivegnive Helisne,” 3 Tl Be D% 779
{i550)e Tobe, %ﬁuﬁmw o ‘-"**‘i&s‘.}maﬁ mw mﬂ hueae
Prtain,® 25 Pl T %, Ok (mi?). | T
| ' T is imwmm Bo gote mm&a wf Yhis weasonid
would apply to the Comdenion's Bettvitied, T 48 olshr Qnd the
evidenad 45 ah Srmslemurhe T fack, Yhe min »Wm sk &&mw.
i sfccten 4 w& 4% il shelds t50 toich with the 3@;& et gy
Undteid Stvbee, 173 To 24358 (98 20 % -&} T bha Poens sagd : ek
| A b i type of evificnos bedn mmmm 33 Sews dn 2 Juiy-ondved
hodsde oo “Sz!wmw.&w o Qwﬁ'@”"jm& Wige &if 2":9 e ¥ 1‘3 (s
: mﬁ.m.&.zﬂms&‘a(m}» _ R .
R o & nesden of W@W Tty iy it &’vea;é‘m % e
. crayail ;‘»%w s, m.ﬁﬁm of oty ebtudud favs. m%@ suveduced
in arder W wmhah m‘*iﬁ» Antenty et o iy cadensasiog A1) of
the et {@f%m eoilod o mokes of ﬁ“f’"%ﬁi; ol Sttty Skl ovidiwioy
. | o donnlss B mmm&mm t:emsz.;.emﬁm is whiddn %'zﬁa o gastag”
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) nf the et mrmwmm; is mmm, i;a ks m&& |
wfmm such 08 wlotaln 69 ancident, bof 3% oy besy m:—m«am
e Troely Do txdals asm.c:v:'_‘sim sowel (ienneds See Parmde we
| Holinemse, 168 M. . 204, 61 W H. 236 (2000} United Stoned ve -rwm.@.
226 7. 22 90 793 (1 otz ;Lgfﬁ.ah fote, “AduimiMilivy of Dvidmwe of
Fmaz Crdvees 4n Merder Teisls," 25 Tud. I, 2 & (15%0); Underdil,
Crgndonl, Yetoomee B (5th sl 3956); mmm, Urimtod Pritenss, %
233-2hh (32th eds 3955}, “u:. Jupe 58 305 {3.5&.); ‘
chm:ﬂcz,ms shwen, ﬁmﬁmtmm m
| gt the digk 48 vob comilobe, for e o ﬁfz%wmwms T
ban 25 alvont dnbintle; sad futher thet tho Jatooed oxe wat mtvally
- exclusiva, for » perbionles 1ine 6f proot my feil withdn govesnd, of G
wmmmﬁainﬁmdmﬂ Arediote mmmﬁz@mmm&
wchmp?mnwmﬁim, W In ok off the witimte facty sweh op
ooz, dnbant, o zmwmwh e mmm to entaniint, ™
. HeCowzieky Zvidemes 327 (197 .
| of MeCuniek's evcemtions 16 evideoe “u prove other
., mw&awmmmmmi& stk mmiwm SRR
| thest oo the Yeedurk of the scvwsd.. Ders wagh svie de Qeoind then
.tmmmﬁcﬁcmﬁmwwmwémmﬂmgmm .
Fepeaved Durslaries o Wiette, e epice yool yugt be mmﬁz&lmﬁ
@istioetive oa to be e o slgmbne” . ot 320. ,fm Teow gisen
 erm é4bed Ty HeComiel: e tls txcopbian, Since tuis wmeption 48
zelevint b0 our problen, ve wilk Yehum fo 3 in puster dctall,
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w&l‘r

Hmcs thers are fo xm,y mmm;mg Waial £o31 withln fbe
m@m o the @ememl 2uie, m welbess hewe spped 1ot the nis
Ebould be phunsed fo o to ey vekimes wﬁmwmsm‘vmcm
wiloss Pt eyidence hn an:tgha uzsd o %»»"mdish the fePoninot¥s Gi0w
position to cowlt the cxine 45 & baws Sor o inforence Bmb ko Gid
cmetd the oydms, lw&u, Ingulse & Telnobalin, 0o5es on Mvldeos,

389 (2957) {see cases apd treutien ofted m@m}; ALLy Hodel Code of

M‘ngm&

cnewmsﬁv%mmtmwmmmzmw |
mrwaia'ma ib motos mmmm@%@x@mw}&w@mm
abtantion of the Sulal coush mm@eﬁm@axm&mw.

it ’Wcawmmﬂmwmammm%m, 5 Yonde

Lo Beve 395, W05 (1950); ten sles Slesw, "mu Rifo of Euclusion of
Similay Fecb Rritence: Anewion,™ 5% gaave Lo Beve 353 (1038).
‘ Homey; o Hapms s poirted. oy e rrow of euscgiione

- ol sitwtlons dn Walch uh@adﬁwmwm el sinorehended BYmEe ail

of koo in wuich 4s miev*mw Gaponds vpon 65 vse bs o bosld Por an

| fnferente to sesiiihir ot than :%:iwm*ﬁm" &mm, Zeode Paoblors
c:“ﬁﬁmm 244 (195,

Angther vigs masm}ﬁby %}»‘aﬂﬁ%m m&mm

iz that %pmummmmwmwmmm g one of

gy on Yy ans aide, Yhe solml, wecd Sy the et o
mmma&m iWMW«smwxmmwmmm
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reesecubion, thaamwmcinm&aaoi’mevmmmftheomcnm -
me&ﬁtﬁeﬂmﬂt&rﬁﬁwmc&a&m@a@o&mﬁmw‘a
ormw&mmwmmmmmswwm,
® and oo the other, the degres to which tho Juy will peobobly be soused
by ths evidencs %o cvexmastering hostility, HeComilek Evfdonce 332 {1954).
Under $3is view, the Judse would hove the dlgesotion to xule on the
sicoibility, becing his &emian on vhsther o pob the probntive
valus of the ovifcnce is outwaighssd Y &mwmx’ mﬁuapmﬁmﬁ@e
or of miclending thz hwrye :zr:comck, 38, Unify Riles of Bvide,
Rule 453 202 v. United States, 105 P 23 €38, 602 (Sth C1xr. 1939)
{adosivility of othor cvimes in dﬁ..cre’bim of covrs, staited os & groumd
fwaﬁimngﬁmm,e'ama&aﬁm auh eriduce. Y
' MeCommlel's FurRstion might bo a imy $a hich the
" Oamission could handle the ¥alter fneldont,
wam@mmmmmw,itmwnmsmem
muammmwmmm Most conrts, vien sfedtiing
m@otwcmm,aomwmaf%m@m@tm{
. Many of tho courts Alsngres on the geupe end the orplicabion of these
. empeptions. Jush secwrs to depend on the povelse fuets of the cozoe
Tt tms been accertéd thob “mo part of the daw of cvidwce 4o pore cone
slatently and violeotly Mtigated tuxa thsh having to & with the
a&ﬁasibmty'afpmwuwmmmaew « s » Sor the pupose of
.  Ielping estoblish some element of the erdminal cprge.” zm,w,
end Weinstedn, Cnoes on fvidanco 320 (1;57}.
_ Fivst ve wust detemipe AT evidice of o similar cyine
mmwmaﬁwmmmmmwwmﬂm N

-
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muwwmamﬁw&mmmmwmw
m‘omitywm&tmcﬁme, hen s s es;tah&isﬁii‘ts&cmarw -

'Wea@mwmmewmmah%tm adrounstances of

mm«aymammtimmm%mmtmwmwma

vas Jnvolved in both. The casces m‘ra zwm aemmteé thoge o KRLLAYSe
Tt hos becn soid tinb the Isttes podat 15 vithin the Glscretion of the
tatal Julge, Noto, "Adnlosibility of Bvidesce of Price Crimss 4n loader

Trdals,” 25 Iod. L Jo 6b, 65 5 13 (25h9). uuy copeliste cowrts howe,
hmsmr, decifad tils guestion thontelveS.
It isinbwea’cingtom@etkatmstoftmmm

mmmtwmmmwmw@mm Thezo 50 .
mtmmapmsmmmsetm:s emmemmmmzr
Mshed lezsl formdles declave to de drrelevant. Itmvpaﬁﬁ?axms
mwmmemee,mxmmawsmvmammmm@mmam
thia Wm Hote, “Afriosibility of Erldense af Briopy Crlmes in
Mader Triels,” 25 Inde s J. 6% 67 me 36 (3049)s Dwy suggest b
thiafactiaeithwm. the £leld being weirr-developed or that the

| evidence is so clearly dvselevont that % hos beon consistemtly rejectod
by the teial court, from which there was 1o &ppsale 'ﬁ&emticletm

memwm,«"mamwwmmmtmm
smemwmmmmmw@mm&mm

| drrelevant.! id.. Tiis toeory Goen not talis us very faw,

?asai%&ywhherwmfaramﬁwoemmmm ‘
%hisevﬁmceistmm "xe ‘mz:,rdjf”mtta}prmtamm _
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tvm'm"x, Mozutve, and Velnstelin, Cones ca Prldenca 360 (195T); oeue also

e, Eall vho believes it evarts will taio dn this eviGence ool pin any

exception Iobel ¢o it in cwder to Juchify Its cdulssion. As I Wil show,
xmmmsmamaxyo«:mtm 4in this type of ovidancs.
2 ,pxmm@mmmmmwcemm

TEaBe

e lonfends coge in this ores s Poopls v Bolfuewr, WA WY .

sAminintration of @ Gaedly polscn sent through th madl in o box wiich
..

. contatved o Bottle dw whaich tha poigon os nmiwed in with o hawnless powdsr

in compon use. The prosscution introfused evidence compecting W
dagenfont with the allaged Killing of suptlier hereon Gozetlus Yefcre,
¥y peans of the soms polson wixed with o medicinal povier olleged to
zove been nent #twouch the medl. The cours Biated the gemerel Tuls and
then attempted to 256 the buse futo e exscptions, |

Since the rotives that the defoninnt allzgedly hed in esch
caze 1nd mo relation to each othew, 4t could rot be old thot the
.ewawwwemmmmﬁeanwuwmmwﬁafwm
mm%vmmtﬁe&.

mmm,mmmwm@WMamm
the act 1teel® cleevly indicated en dmbent to modor.: Tis court pointed
MMcmmmmWrmﬁmwmumamﬁm ‘
classes 15 vidch the dnbend 48 not %o Yo dnfersed from ke comission of
m,w,..aﬂ'mmmofmbmmmwmww
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- | | 15e
evimea of sueccsoive mpcmi\.lcm oi‘ the aﬂt. Ema@lcs m&ébe
mimmmmwm
-, Cevicusly, mmeW“mﬂ&mtmwm
&mmmmeracmzmme@ﬂﬁwesmmmw
mtbereisaa, ﬂmxmm&o@tm&t@mﬂinammtmm
mmmeoemtnwmﬁm@m, '

As %o & eozon schomo oz plen, tha courd m&,%m
& case vitidn thic exieption to dhe gusesl rale Wi exclndes graed 0

of extrancous erinoa, mmmmeam@amwm-m
m"fmmtr&c&mﬁ%&ma@t%mm Thay mst e
W&,@mw-ammnwmmemwsm, or thay

- mst be 8o yelated to soch other 6 to mgmm.mﬁmorm_

end ne connection prover i tho wsd of tho notore THERe WS No comsn
Tapoce vhieh the connfesion of both erines Vould satfefy.” The court
Dolated out thnt even 5F thove ves cuy-doubt on ti8 potst, Wk beiel
should go to the dsfendunt, "oy yaked fuch thab the cume mEns wezo

* used in two cases, Bmmtmwwumsmymm

o 4T
3o

condtted by the some pereon by afmdine won
" mmmammmzmmtmmmm "hes

‘ mmceofmm»am@me:cm wﬁammmmm

mmmmm@mmmmw, it 38Wh-ch .

| The mexe foct that two mmmmmmmmmm 3

enploysd in theds excoution 405 w0t Sexve to Ldeatisy the defondant a3
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the polconor of Mrs. Adanm, wakcas M5 palt of the latter ertse mmy
be inferred from the shalinsity to the foroep, Suck au infevence might
Yo Justified 42 it Bod bowm ol:own eonclusively thob the defendant hod
@ cilled Pamet, oud thot no other person cowld bove Killed lim, Adnms.®
Buch w5 2ot tho cases “iherefore, mm}mmmtyofmmm
proves pothing.” Rence, the courd Mold the ovidence frodmissidle,
| T conat’s view dn the Jblinenx cuse as to the seope of
e vavious eneeptions ws wdely elted and gwmerally sscepted in tha
poste As T Wil chow, ocup cowrts huwe exponded these excegbluns end .
aove odfed new exceptionde It somw clowr thad the Molker sitvotion
would b doodnissible in a triel of Dswld for tis sssaceinsticn of
President Kennedy wnder $ho Molinets: ensening,

s faﬂmﬂm statanents from lrmerdcnn Jurispaiesey

were widely cited by the cariior cosest '

Evidence of oilwy exiues is ceepotent in o exindnod -

+ trinl to prove the gpecific evive ebivred vhon 1% tends
- to establioh o covma ooborie, plam, or syeiem cohenniey
. the coxutooion of (U0 o mors cxdins co welnbed $o ench
othar that proot of ang tends 2o astablish thecdiher.

Eﬁiggy gx%k'g'saku _ v .

When Antrodncing evidonce of olthey orimos fo tlie
urrese of identitication, it fu poeossury that thare be
such & logical gravection botwemm the exdees tint proot
of one will noluredly tend to show timb the seouged 15 the
person who comnitted the others. £0 Am Sur, 8§ 292, ,

Emuples of epses followlsy the Molinew: view of the pope of the
[ restriction ope a3 follows: | |
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T e v fate; 143 So 20, 4, MES (Fla 1062) (Gietea)
s.tmma, mewmmmmxlxmﬁwmﬂ@
,mthwsmwmmmmmtmmmswmt
wmmmmmmmmw:mw cime and the crhm b

.'bmzaxmt,wmmmmwmm@g&mmmw
'mm,wmammWMmmmwmmmm
admdssible, * . _ ' ,

In Zotes ve Comormrealih, 239 S 28 T75, T77 (5 Che 0f
Aot 1%) (mm in & progecution for uitoring o iorged choek, toptie
mwmmmammeamwﬁwmmw -
c&ameipmcwwm&ycwmatommmwmwmm%&
mnmmmmamnwmmamm&aaww
payuble to the poms party, Iuproperly adwitted) 4t wis sald,
| gmmas&mwmmmmtmsammmmwimﬁ
:téms.ary, mgmcmmma%mm&eﬁmmm
the ano mugh have commitiel the otlew,” |
' In People Ve Canide’s, 350 Til. 399 3-83 E.E. ar.r (3932) 3%
mmmammm%er@ﬂw.&mgmm,
evidence tiat the defendont stole and attenisd to steel fvon tw other
swmmmmm@mwmmm&aﬁwemmm |
Ses also Puople v. Gleagen y 35 Tile Zzps 22, 15, 363 N5 20 523 (3960)
mtmtmwwmmmsz%m%mmm&
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e
mﬂmmmmwm@wm_wgmmm
Wﬁhmt&am&nﬂmwwt&&m%%%&amw
pina, o maw evbeasing e coumiosion 4“3" v op moav closely sulabed

Q® | coines po tnb proed of one vould fend to establich Qe other)
Rorlaton Y. State, 207 p 28. 661 (0hlws Ceime IO5T) (Reld fimt niaission
@Ww%m&m&aﬂ@@ﬂa@wﬁmﬁaﬁﬁ%&’ sexvice
zhations of two other ploces thum that of %WWWW
%«@&W&dmmjmm &ror)e _

| Inhmmﬁ""ae, 850 OWine Crime 1%, 23, 184 p 23. €2, €24 |

(1957) 1% oo chebed that “thore hove bean mmy dnstances of Gbiws of this

 exception to the general o /R the dhuse of this yuls s couscd tha |

" sovorml af nove cases on eppeal 4n €8 cowrt 11 Fesont yeors thon tiat

| of ooy other one muttere® s is probedly sa exmgpswstion, b 1t dosg

wmmlmﬁwmmwmawanWmmwm‘

| n Stete v Velomls, 67 R 222@ 156 p 2. 522 (3956} 1t wms
h&ﬁh&mm&wﬂi&nt&%wﬂmmmmfﬁmm

, | . mmmﬁeamw-mg@mémmwmwmma@m's _

| dumosttion to comit the erize Wt Ve be yu9 crevpde o

.  To Gapeis ve Siots, 269 Tenm 533,,22?&&,2&.8( ) 7R

| mother shpe coge, b s held dht 4he aduistion of tastinony thob tho

' mmsmwawmawamwamwmwmww

>

‘.
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offcnte chmmed, Wiy aimtlar clroumstones, (both vickins thovds &
Yoife s held to thetr nock cod there vore Shrosts agminst both
vietins® 2dves) m reversihls emw. The court rofueved fo cnothor
casé,; Hormen Ve Biute, 170 Toam. 157, 355 8.9. 23 K6 (398) as muxie
ing & Lelt heyond viich the eourt kol nob gone in pesmliting Tweed of
en Anfepenient exime for the purpote of Admtifteation. In the Horven
cose, tho two xobberies veve similar in kot the wobbers wese dressed
the pame, corrled  pictol in oo lond and o Sleshlient in the othen,
hsd gronse om, e wobberies tool ploce & few nlghts marh in the seno
mém@mmmmmmm;mwmmmm
evidence for purpesss of idevtifiensd | |

In Sbabe e Steheazon, 160 Fune B0k, 301 P 23, 335,
{1953} (lctum)y it wos eaddy; "o 3:%:-1& yoon the fhots hexe mesembted
'uﬁmmiamﬁm&ﬁwacmww,ammm%mm
~of en sfsaion or confecelon, to be aFHzaivle in evidwice, mist sclate
o the oflfense or offentes for vhich the nocused s on triel.” 'I‘ne
couzt Q14 zay, howover, thab eyvilence thot the defopndont Yad previcusly
‘mmﬁmwaammmmamﬁmmmm
afmissivle to pyove idenbivy. W&eﬁcﬁtﬂ&mmww
Pession 10 involved would alber this, I &b not wdsrstands

In Siote ve Folgom, a&mamkzz,l&amaasm(:@ﬂ '&t
v&smmammmmmmmmmwmaw
that the acoused pexZorned shovticns thiky months after the comsitedon |
of 4 offense For wich he vas chssped e imdlsattle sines ere vas
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mmcmwhmmvmww _

, %mﬁwm@mmmmwwmvm
evineg which would not be sdiosible wiler the Molinem fommdetias 10

. : %v.m%m. 24 ?35, 359 pe 28 % (1846} (Taynovy Te)e

mmm,mmmvmmiwmmmwmmw
ofmmm i3 body had Toen found Twrded wnier the Iouse, (o
asath betng cused by & Bulle Fron belind sovering the epinsd cord ob

il nock. After his desth, tho dcfadaut lived fn his howe; cponed ks -

aedly forped his e to checks, papess ond o leoss of the Lowe; gud
gove mmy Ws propertys . . |
In the case bufuse the eourt, ths dsfenlent od been wployed
Yy the decensed as o domschic soyvnat. The daccased was Povnd Buwded, |
the denth belng emused by & ehot Trta batind, ok WS & citapt o
cever the spizol cord. e defondunt posed 2s the deceated s Toster
sister, forged documents; opemsd Eodl, pud fnve Gwy properbye.
The court sustained o Ghsmse to the fury vileh provided Gt
17 the Jary Tolieved the cvidencs of the previcus crime, it could cone
sider it to detemdine the aafmmm mmm; hey Laowledve, haw mw.,
,_mmmwm,mmwﬁmmmmwa
aymmwmwmmmmwmmwam,mmma
wmmmmtmwﬁmm wmmwmm
._-;stm&ﬁm%memw,mwmmm
' _'iwmwmmmmmmm
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The court Gatd that dn Califemis the wule 13 "nb exeph
when 1% shovs mesely crlndngl @ispooition « « » ovidmee iat Lo
Zelovant 46 nat ereludod bocsuse 16 ruveals the cozsiosion of oa oIfERIe
® oty than thet chmrged.® The courh alao declired Unh "Ren o o
dafendant®s conduct in ounuec immmmmwimmmwm
sizdlerity in significant yesposts o his condwt in commection with P
the oxlme cinrged o8 nniurally o Yo expiained as eaased by o genernd |
plsn, fhe siallarity 1o not wrely colacidomtal, bt dnifestes Lhat (Lo
coniiet ves dizecied by donim.” Heve the eowrt deterwine timt the
-uxifylog gohere was Lo acypdre pvptetys e cowrd also sl thod e
other mxder Inlicated a rotive for the cvizs »(Waiﬁica o monay)
mmmmmwmmmmwmmmwmm
tmc:eims.f A _
Tustice Cavtar, in o otvag Hosert, sesrted, “Ths Gevelope .
mwgmmmmmmmmwmmww
mmmmmwmgzmmwmmm
a0 definsd dn the MRlAnouT Co50 . ¢ » In oy opinicn, the poedulho hes
| snmg t00 Por to the side of adulsntbility,” ‘
 In feomls v Pehsters 9 Cole ppe 22 321, 210 p. 24 635
(lgn,?)thzﬁefméaaﬁmsmeﬁaéw mepdinne mmafamm
mwmawmmwm mewmw
| | .atm%&wwmwmmi@tmmwmmtw '
® atptacks to S & eoma schewe oF plan.” W‘ﬁmwm
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'Wmmmmwmmmmmmmnm
oth wonen tnd beudses and sbmasions ou tholy heafe,  Both wormn vore | e

t:‘:uﬁl‘l;y chokied, evilontly m‘ﬁ.‘&hw vight bond of thexle W@? s

- gexwents of Toth vere torn opem leaving ﬁmwmmwmm

aof the torso enpesed. The court coneluied, 24 vould be wmumnd t
£ind two svimss vith grenter deindls of almilarity of cmcoution showing

'amﬁmmauwﬁmwmmmmmimwm 'mmm -

mmmmwmmwmaqmmﬂ”
Srpexently, Colifommiin, hmmmugsm%mmal

wa,msmmmmmmmagmm@wm. ALCo

mwmmmmm&uwmmtmwmm
selovenay, the admission of evidence of othar offences io uwomily Justie
fﬁe&byxefemcsmom themmﬁ%se&amyﬁmswmd&

) the exclnaionary wule 4o imitod dn other vasgséictim-_ B, "A
Propoget Amlyticsd Methol for the Dotwrednstion of the Adwiosibilsty of

Bridence of Other (ffaizes in Caldfornde,” 7 BGluA.Xs Reve 463 (1000}
In Milboron ve. State, 119 Oiio fit. 285, 36% RE. 51 (1923),

‘mﬁwmamcwceamtha pevdes of witberlss. Io this case,
: __mmmmmfwm&tm mmmmm

mmwmoﬁhm. Wibnesses ¢o all of ﬁwma&emamm

'mﬁmmﬁm&m@mmmmwmmm
‘mmmwm@mwmmwpﬁmwmw |
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oV ezgel | L
mmMeaoWwwmm,mmm&m&wofaf
tilz ol & halfs mmmm,mmm.mwwmwm
FOSbers mad caly Yo gomiors wETo 3n the ex, They wers dresed dn
wlomas of mmmm%weammmwm Thetr plnn
s o dyive thedy cor nexh 3o that of taodr vieting end compol them
to gtop. They v thmwww@%cwmmmw
mmmmmm,mzmmmwm mmbeﬂsﬁ.eain

. emhﬁmcamwmtmmwmp. ztzmhem%:hat aince thy

memi%yof e doefondts wa inism, itmwtmtam
the testmﬁyofammmmﬁmﬁm Wooxe the gole pupose of
pach tentisony wns m-mmmmmzwef*&mmm.

Tze Court in Trnalwos v Convwmonlbh, 309 8. W, 21,

" (%o Ct. Apme 1910} {Mlotun} stated thob “hen o cxdme i mmtﬁd. o

wmlmemawinammmm, e prooff of other distinet

mxwmwwmmwm Identitying b3 nocvsed o3

ﬁwmmmmo@mmgwmﬁ&gﬂmt bzmcem%ﬁeﬁa?;h&r

: Wmmmmmm.

To STEh e State, 215 Dad. 629, 2L W5, 22 709 (1939); the

r.mmmwmmmmmmmw

wintow gloss of & Bxvbey chop. zamh\.mtmzmem-m wiadow
£ronts of other traber shops hud bewn brolen by $he acoured 4o & mammer

slliax %o Uit allegedly usel by the eccused in comitting U effeme o |
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samdty. o cowt suid, “Whovs the ClIORRCNS IRTOMING
cﬁm&cﬁh&r@nﬁm«.ﬁuzﬁa&%oﬁammgmggw
of similny or peclisy mmmmmmmemmwm
W,nmwmwawmmwmm,mwm

| offonmes 46 both selevent s smbsvizd and o aiatositle a8 hoving

probotive foace to prove e defemdont Uity oF ke parblowine crlns
Chﬁﬁﬁ&an“ . . . .
In State ve Chanes, 92 Amiz. 354, 377 D« 22 397 (1502), &

- yotbory pevsecutions 16 1mS hold it evidense tiab the dalenimb uced

ibemm, the cozs wmswel dopdlss, tad the eams Tthod OO Opsie

, .mmmw@mmmmMmm'mmmmmm
| clowged, wes oinissivis for the linited purpote of identidying the

dofendant, Soe also Stats v. Trencls, 91 fwiz, 219, 373 pe 24 97, B

.(m@} (zope £aod; wimios atstampt ot Tepe eduitted Por purpose of
t2wttfying defondant) ubsie 15 v €233 " » fI7 veve & ovize bas

been conpdtied « « e 30 ¢ peclind oF tmemnd wReN, evidescy ¢f recent

smmmwmwmmwmwmwmmmwm; S

mmmmwmimzw%wmwmw '
mmmmwmwm" ‘ |

C7T InNestary, Stote; Teve 334 F. 24 52*5 (1559), & m&e

A. pmsem.ﬁw, phiata e 'cizem m mmﬁ o esiidlish the i&mzti%ym
‘the defenduit Ly chamci;eziaﬁic conduct fwrolved In auothor mmpe

vimpetn the assaliont boleved dn an idenbienl wmrmes, thobeind Judge
mﬁtﬁ%mﬁsﬁm&nﬁ%&h@rm@ammm%mmwmw
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- -8l deteriziued 88 & mbter of Towr tht B evidonve v alusstile

‘even though 18 motwro would neie it prokiiedal weler GlfPurent

wiyeunstancas. The oppellobe courh held tiok tha wawa &4 nofy

emnzmh that the buloaee shouck Ly the tvml Julme ‘b@t&em prasﬁica
und the protative weight of e ovidance wos mutifestly swonts '

It ¢hald be noted Hpt i crention mmtioned carlier for
pix offumses goperally dous not apply in rope oaces, Ho thet facter
was not deterainative dn the e ouses Gipcused. Iovely ve Dndtod
Bhates, 169 Fo Ble 386, 200 {Mh 0z, 15%0%: Pk see Capovnlih v. ‘

e, 209 Po. 20%, 137 4 201, 263 (w}mmmm

"ihe foet thot Ay 7o 16 Lolng fated Por the muder of ¥,
was onpg iey eowvictel of pxvisvipg X, Ing no pocbative vplue
bo pamve A gulldys of muxisring ¥, 17 ido (o muaders weme fn
m Wy relobeds. O e om*f m:a., 12 & 15 being tried Tov wipe
o abberpted wpe of ¥, ma et Unt wosoutly e sl o
shtonpbed to rpe X 15 afideible in evidence because 18 tonds
o poove that e possosind sueh don chwomel rombel on raak
e oo mzum“r cod bin @ vEnit tizecﬁt?ema ebam

In Ghvta v ;m«m 225 L. 22, 32 5 B s (1;}-515), S
noossoution Tor mundes dn the toursy of & xovery of & $4134ng stoticn,
1% van beld that evifcood that e defondenty parpetrated & holfup and

. wctibery of & PLLLing stoblon qpuster 10 the KNR ISR, WRy-noven
days af Nmmmemammﬁ%&&mmmmmm gusstimn@
- Qefenlunt's intent, guilly kwgéeﬁsa w&iﬂmzi.%m

zzwmm# ks :
adds wmmmmwmmxwmmm
:tnfam&, axe muijw& mm.mﬂze ea*:c@timﬂ wwwmm
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to Lit the gyvior crime vithin the emeption es 414 e oouvt dn the
Iolineug basee G0 et :‘@&s %; "E‘m’z, 1y .?;e.m 3o, 205 P 083 {z.m}; '
¥iXltoms vo Pooplo, 150 P 24 Wy (1eh5¥ (o3 fn & prosesutien of 4n
o ol mother Zox §be MWeE of hor bstesd Shild, evidmos mm-;
mm@w}i@m@é‘w*&&hyﬁafwxm mmmtasm
mmmmmmmwwmmﬁw) ) |
%Mi&am@mwm&we I_ti“&nﬁmm%’eﬁm o
the dhove cases. thet, "the courts aRe xob Sivided wpon thome sbatsedt
sules, but axa iu lopelecy Mmminmmmmmmmw
fncts.” Sinds ve Toxd, 42 0L M. 63&, & p, 2. %0 {19383. e woXe
uz dn thie evidorce.
These ore o growing List of cxebptions mud Hie ordglnod escopbions Dave
mmmmmﬁ%tmﬁmmﬁiamﬁm ) o :
3 Mm&cwm.
‘ _ mm&mxwmmxmmmmmmm
em@pmmw, 11 Cyoe of Fods Pmr:. 8 47, 139 eb soge (1963}, ot they
Yova nd Just o meh troule Wﬁw o greticular fachnl it

. yesent cazed bhawe Lecoms move ;z,tamis.ultm 3n 211

mmwmwwamamﬁmmmmm
’ ‘{%ﬁt@ﬂstam 3 o8 X0 (33@:2) ma&&mﬁsammm
mﬁwmt&aw‘b&mﬁi@oﬁ’&mﬁm mamemmm&w
ammrmmvmtm&wmmﬁmn an cxder to- ghovy
mm@mmwﬁmmé z&mwwv m&am
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| B Wfb&&,- there betng Mtile Hatussion of e ioase,
.,Se@a}scms}gv- Undtel Otates, 235 I 22 544 {C. €. A 1018)
(wmmmwmawmua&mmmmmo&mm
wmmﬁsﬁtm~mmstmwmmmmmam)
mmz}xv fetted Sinbes, 169 Pe 23 335 (bth o, IGHSY, the
dotendont 1 cemriched of spes Te e adibbold fntercouwrse Wi dsated
toot it vos Porcosbla. The court held Mok evidencs of & prlor wepe
| e cose/ was ot of the cort, ke & ctock swindiling schems
wmmmmW,mmmamwmmwm
| to establish a plan from vidch $he crize chorped can be sald to have
b 'msmea...mmmmeofmmmmmmwm,m'
. teot 15 not whsther they have certain eleuente in ccuwonm vith the crine
y, charged, but vhether they tend $o establieh & preconceived plen Vhich
| | yesulted in the comnlosion of that plan.™ The cowrt also pointed cub
‘thab the wight of porsons accused of 4 cxime to hove the eviemce cone
Fined to the lamues on twial commot be mllified by eny wirealictic
. nypothoses.
w,mmmﬁmmwmm;%w -
_ 'mematumemwmmmummmww |
@ - to introduce evidence ofprior orininal acte. Seo Fall'v. Unlted Stutes;
' 235'F 24. 869 (9th Cir. 1035) (In prosecuticn for wnlawlul asssult
veon & yowig gixl, evidence that defentaxt 818 o similar act hefore
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In Unitod Stotes vs Mazee, aoz. P 3‘&(. 669 ('i'th Cire 3958),
tmwmmmwmwwmmmaaﬁ. Rvidence bod Been
mmmmmmmmmwmamWmemmw
that 3% shoued "emse of ilmxbificetion wder cizemmienges sbular Lo
those swromAing the iduntification of the defenlat by the Goverurat

witoeases.” The cowichics vz xeversed on thn ground tbet sich
evidence was inadmicsibles Soo 2360 Beiiton ve United States, 127 F

2360 (5t Cir. 194R) (In & prosecublon of ci%ymlmefweensgimcy .

o Bteal five clay belongiag ¢o the United Siates, held evidence of

othor instances ia Wideh defentont took city pevperty inadmissibie Yo
s&mwymbabﬂ:wy that delendont comitied t2e cﬁm emm).

| mmmmwmﬁmmmmwwmmz
Adcms ve Unlted Statss, 239 Fe 24 k51 (0. €. Ciw. 1950) (beld in prosew

mmrmewmmmmmam'mawamﬁm
in afmitting evidinee of tho defontont's purticipation in euother alleged

| erime of & cimilar chuecter committed the cawe eveming); Tordizsan Ve
United Stotes, 93 Fe 28. 652 (D. C. Cir. 1937) (In o prosccuticon fow

oobery, testimony that coe defendant, thwee o four months bedore the
offenca chorged, soﬁci%&vﬂmsa%m-m gt e 8t timww
yiawasm:awmwmwms,ammme@mm-

: M%mmmapmfwmmammeMW&
whilch closely conforzed to the plan eveatsily romseaé, o1l etdnsinle

%0 prove plan, msemﬁmm); Lotts ve United Btates, 152 Fo 23 623
(8t Cire 3.9«5)(@:3.&&;1@ of thefts in Wisconsin and Minmesotn which
mem@mmmﬂzmMmfwm&mW,w '

ja&x:&asimemezt mmmmww m&aw%w

&m)o
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4.. Texas
Texas courts have béen rather strict on allowing
' in evldence. of prior criminal acis, While recognizing the exceptions,
’Iexa.é courts have admitted cvidence of other ¢ximes for the 'pii‘i;pose
of identifying the accused only when thare are come circumstances. |

to connect the othar crimes with the crime for; which.t_ha dafondant

is boing tried, 23 Tex. Jur, 2d 306, Furthaymore, the courts have .~~~

apparently required more than a similarity of offenses in order to
allow in evidence of past ¢rimes 30 as e show a pystem., Id. at 311 |

MeCormick and Ray, Texas Law of Evidence, 366 {2d ed. 1956),

3

Strangely enough, one of the closest cases I could ﬁnd’t@_tﬁém

Walker situation came from Texas. In Lawrence V. State, 128 Tex. '

Cx. 416, 82 S. W. 2d 647 (1935} the defendant was tried fox the
shooting of 3 duek hunter who was on his land, No one had identified

' the defendant a.;s the murdexer, and therefora all of the tesiimony was
circumstantizl, The prosecutor introduced evidences that on two prior
occasions tha defendant had chot at hunters. The 'only difference
between the prioxr criminal aets and the one for which the defendant
was being tried was that in the lattor, the one deing the shooting was

. not clearly visible, while inthe other incidents, the defendant had

mads birixself quite visible.
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The Court of Criminal Appesls in the first hoaring said that . o

tho evidence was admissible to show that the deféndént intended to -
shoot the deceased and to show his motive. On a motion for rehearing,
the court held that the evidenco was inadmissible since it Pconstituted

no 1ink in a chain of evidence such as is contemplated in the authorities.

It aimplj furnished a prediczte for the conclusion that appelbart was a
bad- man generally, and because he did the things towards the so named
parties, he therefore did, or was likely to do, the thing which resulted
in young Fisherts doath.® The courd went on to0 say that the simﬂarity_
of the offense indicated no 9gygtem,” As the court pointed out,
#hunting was general on the premises of appellant, and in the Lundy rice
field during the time mentioned, and yet. the ctate picks ocut three
transsotions, and on them relics to make oub ageinst sppollant a general -
violent and malignant dispogition towvards 211 hunters which would include
Figher."” | . _ .
Thus, the eourt concluded that in order to £it this case undor
ary of the exceptions to the general rule, they would have to be extended
or a2 new cxception created. "To do either would appear unwise.” Wigmore
disagreed with the decision. 2Mignore, Evidence 281 (3d ed. 1940).

‘While there are literslly hundredsof ceses involving this question, none
of them diccussed $ho problem in as much length and detail cs did the
gourt in the Lawrcnce case.

In Missouri v_State, 109 Tex, Gr. 193, L 8. W. 24 68 (1928),

it was held in a prosecution for burglary of a corncrib that teshinony -
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of prosecuting witness that his corneridb had been burglarized ibree
times before end that after one of these burgiaries he found a large
quantity of corn on defendant's premise of the seme peculler size as those
. owned by him was inadmissible. The court sa.id, |
| If it bad beon shown in this case thet the former
burglaries had been comitted by sppellant and that
in the instant case, the orime was ccmmitted in such
a manner or under such facts. as- tended to show that
the party who committed the last burglary was identical
with the one tqho comnitted the first becanse of certain
identifying facts common to both transactions, the asbove
evidence would have been correctly admitted upon the
isgue of identity. . . WHe ’find. nothing, howevez?, in
o the facts of the first burglery, which tends to identify
| the men who f1ed from the burglerized premises on the
night in queastion as appellent.*
"~ .This 1s the spplication of the Holineux rule. - o
In Long v State, 39 Tex. Cr. 537,' k7 8. W. 363 (1898) it

was sald, P
"Suppose A is on trial for the‘theft of a horse, and
the proof should show thai it _wés taken in & particular
. manner, but there ¥as no proof 1dént11‘yﬁ;ng or connecting |
A with the theft of said horse; then in order to connect.
* him with such offense, and to show that he was the guilty
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party, if the contention of the state be correect, if he

had dbeen convicted for the theft of.other horses committed

STt 4n a similar manner, proof of such c¢ollateral orimes oould

Be introduced in evidence, as tending to show that he was
guilty of the offense charged ageinst him. This we do
not understand to be the rule; but this was exactly what
was done in this case, = that 18, proff of independent
offenses was introduced dy the state as testimony tending

to connect defendant with tﬁe mein offense, for the purpose

of corroborating the accomplices evidence.

See also Musgrove v State, 28 Tex. Cr. 57, 11 S. W. 927 (1889). ‘(nge

holding as long case)
In*Polanco v State, 133 Tex. Cr. 7, 106 S. W.' 2d. 1057

(1937), a murder prosecution, it was held that evidence that the i
accused with two others robbed a bus driver sbout a month prloi

to the murder was not admissible o identify him as one of the menm

who robbed and murdered the bus driver, See also Chester v State,
300 S. W. 56 (1927) (h&ld in e prosecution for murder of a policeman
by gun, evidence that defendant had gsome forty minutes earlier and

forty blocks away had drawn a3 pistol on another and had threatened

.0 shoot him was inadmissible.)

Many cases indicate that there must be some connection -
between the prior criminalaacts and the orime for which the defendant
is deing tried, in order for the evidence to be admissidle.. '
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Inmsastor v. Steto, 82 Tox. Cr. 473, 200 B. W. 167 (2918) (n&m that,

ovidones o@ anothor rodlery vos not a&aiamimﬂ to mva $sntity aiw:e
theve o nothing to eumimed the transection with the one wdiey msﬁi‘
gotion except that thoy vore ccamitied the - night, ond the evidonce
mzc'\';aed cone aimilerity in the eppeavenes of the yobbers.); Hll v, State,
b Tex. Cr. 603, 73 8. W 9 {1903) (Lupisry); Smith v, Stote, 52 Tox.
cr. &0, 105 8, #r. 501 (1907} {cimliny acts of arcon not admisaivle);
Teatherred v. State, 100 Tex. Cr. 199, 272 B« W 371 (2925) (provious

offars to people to burn dom MWuildiyy inaGmissible in arson tase).

In Twns, "oysten” oF "sehome® conot be shova by collaterel
erizes unless they fall vithin "res gestse,” shov intent, or camuct |
the defondant vith the ofitnte charged. Similerity of ect end apsrowi- |
mmtion of tize do not ipso frcko constitute “gystem.” 1 Unlerhill,
érmm Evidonce, 507 (5th ed. 1935). "Thore sust indsed bo suck a

¢oncurrence of comion featured botveen the toverel crimas 86 will ghow

. mmzyummazummmwum resulied o ¢ Coumon plan
- or aystemstic courre of metion.” 23 Fex. Jr. 22 311. "

The cowuxrd in Yoot v, Stots, 1&01‘&& &r. 493, 1#5& ¥ 2:‘15&)
(1940), vhmﬁiscusmth@mmoftha toxm "ayston? as weed o
domeribe the exceoption m.d, By ‘ocystent, a5 wo Mﬁrt—:‘am m wru,
is meont the use of the ﬁemmems, the some momer apd method of
tecorplishing o mﬂwly planned objoctive.® Uszmly this emepuan ia
applied in forpery, fyoud, & e@nzz&gm&t eates. foo 0.8. Fost Ve

State, 1d. -
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Izz Yalker v. State, 'm3 Tex, Co =5§, 333. s. Y, 1070 (1925) .
dofendont wob accuma orram. It TS eonz;ewwa that be e %o the
varnnts hougs mmmmmanm he soumit $o amloy hew, and she
necompanied him on & street car to the end of tho Lo mv:aichpaixat
thay wont into the woods where m' roped her., B allogedly held & gul

on the victin. A sitness {dontified thn defeniont ag tiw onp who had

srpetrated an fdepticnl cvime u:pbn ter {corsdtted in the ooms mapmer).
mm&mmmmw imamisﬁble T cowxt peid, "The faels

in thia cage clearly shov that the testizomy complnined of comss un&'wr
the entegory of toystoratie crimes' rolhar then ama!er teystont Y Bee
also MeGovan v. Btate, 36 €. ¥, 21 156 (1931) (otder Wurglaries do uot

.maasaarm ereata e Ygn "); Clovenis Y. Etat., 147 Tex. Ce. 531, 1&
8, w. 22 915 (198) ("R com $2 be ohown thot be 16 engaged. 4 @ *eystex’

um.east}xsm ere some Adowbifying cﬁmmmamtmnmlightmm
erime for vhich ke is bolng trled. o L) N
Tosay coses wiich have ellowd inevmama of othor crimes -

'im:lude: mzemn v. Stote, 81 Tex. Or. 73, 193 8. w. 666 {1517) (m«e .

defendont wag uot 10eatifled et the site of rotibery for vidich ko m '
teing triod, evidenco t!z&t- ke vog driven fron et oot to anotber

vhre ko comitted ensthsr yobbery odnicsible for purposss of identificeril

$ion); Yntters v State, o4 8. W. 1038 (1506) (hold 4 a progseiiive.
for cattle thafl, proper to olmit evidonce that hides of other catile
wore found burisd in defendd?'s £icld no tonding t6 20antify defendont oo
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Cochrane case).

- 35"#

ths om guilty of Stealing tha catilas); t-hshm'f:cn v. State, 8 Toxw Cb.
of 4pp. Tep. 379 (1280) (vieye fdontity of mumdorer not ectoblished, |
roper to adnit ovidence ihat defondant adzdtted ke hnd shot et wictinm

| before sines shows movive aud idenbity); raeroy ve State, 136 o,
Cr. b19, 125 .. 20 599 (1939) {in moracution for catile theft, ovidence

that defeniant stole other cattle in ovee cnd orcurd come time held
wimlssible to comact hin with erim for whdeh ko wes chargnd); Compton
v. State, 148 Tex. O 204, 186 8. W, 24 74 (1545){cnttle theft - oo
belding 5 Kenezey cam); W 3nws v, “ta'be, 105 tex. COp. 22, 38‘55 8.,
615 {1926) (In pxococution for Marslory, zmcf of progense I defondud's
honse stolon m'amrty otlipy than the orocceds of 4hs h-.xrglwy bheld
wdntssible); MoCre v. Stete, 112 Tex. Or. 305, 16 5. W 28 1096 (1929)

(ressing forged chncks dofenisnt plonded en alibvls evidence b ﬁmfwﬁmﬁ L

un&arm%mdmm, oo & shout the aozm Gabe, I% the mnem towm,
passed another el mctimuy {dentical with t’m o in msﬂm
adalttod on the 190w of Lentity)s Cochsms v. Stste, 325 Tex. Cr. 110,

67 8. . 23 313 (153%) (wglnry; on ploa of slibi, other burglorles

on some night cdmitted); Dovis v State, 4% .0 1099 (1858) (sem a3
In Catelo v. State, 146 Tox. Cr. 49, 17X 5.V, 22 356 (:.9&3)“
the Gafondant vas couvicted of stenling A bire. T testimmy ofs
vitnoss that his tixe vos stoled the sero night and thab his tive vas
foun in the defondant's cox vith the other stolen tire vas hedd
edulestble, Also held sdrdzsible ves the testinany of enother witneoe |
vho ssdd that on the sume night, he mémxmmmmmﬂtam B
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the defendant attempting to enter automobiles in the vicinity of the thefts.
This evidence was intended to 4dentify the thief. The cage was reversed
on the ground that evidence that another theft had taken place was inade
m:l;ssible since there was nothing to connect the defemdant with it.

In Texas, the cases also seem confusing; however, if the Lawrence :
case is still good law, the Walker ineident would probably not be admissible.
The Lawrence case 18 a 'relatively old case and in view of the tendency ¢o
aduit such evidence, it is very possible that the Texas courts would expend
upon the exceptions. - ' |

' 5. Conclusion. _

The casos are in utter chaos, apparently each case must bo
ciecided on the facts., Thus it is very difficult to predict what a court
would do in any given situaiion. I think that the federal courts and
Texas have been stricter in admitting evidence of other orimes than many

<

other Jurisdictions. However, there have not been many federal cases and

- - there have not been any recent pronouncements in Texas.

HW 12640

Probably any experienced trial man would beibetter able to pre-
dict what would happen than scmeone surveying the caaés. For this reasen,

I em & little hesitant to disagree with Mr. Ball, who feels that the
Walker incident would be admissible 4in most places. (California is probably
the most permissive state). | ' .

I just cannot see how this evidence could be uged in anw other way
than to show that Oswald was the type of person who would shoot at the
President. The ‘evidence of the Walker shooting cannot be used to show
intent or lack of mistake since thege elements are already clear. I cannot

<A
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266 how th.. Walker shooting sheds any light on the motive for killing the
Pres;dent, unless we really use our imaginations.
| This leaves us with identity, systmn and similar oerime. MoCormick
has aaid that courts are stricter in epplying their standards of relevancy
when the ultimate purpose of the proaecution is to prove identity, or the
doing by the accused of the criminal act charged than they are when the
evidence is offered on the ultimate issue of knowledge, intent, or other
state of mind, McCormick, Evidence, 331 (195k)

There is nothing that connects the Walker shooting with the Kennedy

assassination. By showing who shot Walker, we have not shown the identity
of Kennedy's slayer. There is nothing to show that these two shooting were
individual manueeiations of a single scheme. |

43 we have seen, scme courts will admit evidence of anothor orime
if it 45 s0 similar to the one for which the defendant is being tried that -
it will tend to show thet the defendant committed the crime. : ‘Here, there
is nothing distinctive about the methods used in the erime. Obviocusly,
the ob.jects were dist!lnctive, but there are thousands of people who counld
or would take a shot at both men. The use of a rifle from a distance
hardly seems a "mark® which would identify the culprit or connect the two
orimes. The means of carrying out the crimes are not novel enough.,
frequent enough to indicate a modus operandi. :

Thus, in my opinion, the evidence is only relevant to show that
Oswald was predisposed to commit the assassinaticn. I find it very persus-
sive, but in theory courts will not admit the evidence, Haybe many courts

DocId: 59167560 Page 1ﬁ2

- e———



«38 -
will admit it and jJust ssy 1t fits under-one of the exceptions. However,
I do not think any of the cases above, oven the California cases, have |
adnitted a separate crime with such a tenuous comnection to the crime for
vhich the defendant is being tried.
c. Sufficiency of Evidence of Prior Criminal Acts. ‘
Assuming that proof of the Walker incident is admissible, we
must then determine how'muc'h proof that Oswald did shoot at Walker is
required before a Jury would be allowed to consider such evidence.
Generally, it ies said that it is not necessary to prove the accusedis
guilt of collateral offenses beyond & reasonkble doubt. "It 415 variously
stated that there must be evidence tending to prove each element of the

collateral crimej that the other offense must be shown with reasonable

~ certainty; that the guilt must be substantially showmg and that the pioo._f

HW 12640

of the other offense must be clear." 1 Wharton, Criminal Evidence, 560

(12th ed. 1955). 1In order for the jury to consider the other orimes, there

should be ”substant;al evidence® that the defendant cormitted then.

McCormick, Evidence 331 (1954); Labiosa v. Government of Canal Zone, 198

'F. 2d 262 (5th Cir. 1952) (proof of similar offenses must be clear);

People v. Albertson, 23 Cal. 2d 550, 575, 581, 596-599, 145 p. 2d 7, 20-22,
30-32 (19Lk) (subatantial evidence). McCormick alse states that in his

cpinion "before the evidence shall be admitted at all, this factor of sube
stantial or unconvincing quality of the proof should be weighed in the
balance. McComick, Evidence 331 (2954). - C '
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Texas courts require that the evidence must prove the commission

of the other crimes beyond a reasonable doubt. In Ernster v. State s |
165 TexCr 422 308 S. W. 2d 33 (1957) the defendant was convioted of misre-

‘ presenting a written instrument affecting property. Evidence of several
extraneous offenses was admitted to show motiveuand intent. It was held.
that the trial court's failure to limit the jury's considerstion of the
offenses to the purpose for.which it was admitted and 4ts failure to
instruct the Jury that they could not consider such collateral crimos
unless they believed beyond a reasonable doubt that the defendant was

guilty thereof conatitntgd reversible error. See also Lankforci v. State,
‘93 Tex. Cr. LL2, 21,8 S. W. 389 (1923).
There would be very little eviﬁence of the Walker incident if

Marina's testimony were not aduissible due to incompetency or privilege

; (I do not know how much light Oswald'a friend who supposedly knew about
the Walker incident could shed on the question). ' With Marinats testimony,
I should think there is sufficient evidence that Oswald shot at Walker,
even in Texas. _ '

IX. VWould the fact that Oswald left the Texas School Book Depository
Building, shot the Police Officer, and resisted arrest be admissible to
show that he assassinated President Kennedy? ‘ ‘

It 18 clear that the conduct of an accused person following the |
. commission of an alleged crime is admissible since it may be circumstantially

relevant to prove the commission of the acts charged. Rivers v. United States s

270 F. 2d h35, 138 (9th Cir. 1959). 23 Tex. Jur. 24. 190.
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"It is today universally conceded that the fact of an aﬁouséd's
flight, escape from oustody, resistance 'to srrest ,- cgsnoealment. assumption
of a false name, and related conduct, are admissible as evidence of cons-
‘ olousness of guilt, and thus of guilt itself." 2 Wigmore, Evidence, 111 .
(33 ed. 1980). Sece also United States v, Heitner, 149 P. 2d 105, 107 .
(2d Cir, 1945) (L. Hand. J.); 23 Tex. Jur. 24 191 (1961); Hutchins v. State,

360 8. W. 2@ 534 (1962);.Mct20rm10k and Ray, Texas law of Evidence, 8 1538
(24 ed. 1956). |

| Some courts require that the socused should have been awsre that
he was charged with the erime or that he was a suspest, and some courts have
said that only an unexplained flight is admlissible evidence. 2 Wigmore,
Evidence 116. (3d. ed. 19%0). Apparently, these latter views are in the -
minority. 4. In flight cases, Texas courts do not require that 1t be
shown that the accused was aware that he was charged or suspected.

2

McCormick and Ray,“ Texas law of Evidence, 39% (24 ed. 1956). However, in

order to uée resisting arrest as an incriminating fact, 1t must de affirmae
tively shoun that thé accused knew or should have lmown that an attempt
was belng made to arrest him. Chester v. State, 108 Tex. Cr. i50. 300
8. W. 57 (1927). | |

Host couxjts have said that the accused "may always endeavor to
destroy the gullty significance of nis condust by Paots which indicate it
to be equally or more consistent with such other hypothesis than that of
@ consgiousness of guilt... Sach attempts at explanatéon are sometlmss

deolared improper; dbut the general and sounder tendency 18 to admit thenm

HW 12640 DocId:59167860 Page 165




freely, leaving the Jury tovpass upon their plausibility.n 2 Wigmore,
Evidence 117-118 (3d ed. 1540); (9th Cir. 1959); 23 Tex. Jur. 2d 19k,
(1961) Chastian v. State, .97 Tex. Cr. 182, 260 8. W. 172 (192k).

Fliéht if shown generally is not conclusive, nor does it raise

any presumption of guilt. 1 Wharton, Criminal Evidence, 262 (12th Cir.

1956) . United States v. Greene, 146 Fed. 803; 23 Tex. Jur. 2d 191. (1961)
(Mo. & Iowa Contr). | o ,

The evidence of mgﬁt or escape should go to the jury, who are
the sole Judges of its weight and sufficiency, and the motives whic‘h.

prempted the flight. Natually,such evidence has no probative.value unless o

it appears that the accuged fled to avoid arrest for the crime charged.
#Even then, its force is slight, depending on the efforts made, the means
employed, and the motive and knowledge.” 1 Underhill, Criminal Evidence,

92l (5th ed. 1556). It shouldibe noted that £light becamse of one crime
is not relevant to establish t:he guilt for enother crime. 1 Wharton, ‘
Criminal Evidence, 420 (12th ed. 1956); Demron v. State, 58 Tex. Cr. 255,
125 §. W. 396 (1510).

From the sbove statement of the law, it would ‘seem that an inference

of consclousness of guilt and hence guilt can ‘be drawn from the fact that
Oswald left the scene of the ;zr_'ime. - While he did give an explanation for .
this, all of,this would go tq the jury. Oswald's shooting of Tippit would ,

@ clearly bo adnissible end probative. HiS flight following that and his
resisting arrest in the theatre would probably be more probative of his
killing of Tippit; however, 1t might be considered along with the shooting
of Tippit to show one attempt at esceping. | |
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Tere are no dogives of murder in Towme., There can be
verdicts of justifialle or emuseble hemieide in vhich cagop the defondant
is soquitted. The dofendant may be sequitisd if he is ediuiged insare
at the tims of the act. Nz con also te comvicted of first or govand
degree mpgligent homdcide. (e chorpsf with msder my e foumd guilty
of meglipont homdeddre.

‘The yonichrent for muader 18 death or confluesent in
the peatitentiary fovr 1ife or for nay torm of years not loss than two.
If the Jury finds that the defoniont 4iG mot st with "mulice sforethought®
the meximun contomee that may bo deposed is fivo years. Sowever, o
sceond conviction for a capital offensy requires & contence of 1ife
inpricomment as does o third conviction for ¢ felony. 'nile Teuns does.
not heve the crims of menmlavghter, the tasts usunlly employed to distine
guich mnslsughter enf mmvder in other stotes sre similoy to the ome
used in Texas to distinguich marder with “mallce aforsthought™ from
marder without "mniles afosetbought.®

_ I the jury sstecses a sondence gresbtor than (he minimm
sentence, the juige must iupocs en infstermisste contencs vonging Cram
the mindwue sentence ro@uired by law ¢o the sentemce lmposed by the Jury. .
This applies o honicide cases, bub doow pob apply where the Hbitunl
Criminal Stetute i3 involved.

_ If ike Juway so recommends, & susptended centence will bo
Imposed 12 the pmishment ssgoosed by the jJury doss not exsced Plve yoers,
evan if it is o moeder cose. Purthersore, the Juige nay gles prodbation
in any felony cnse with cevtain exveptions; 5o long o5 the ssutence Sous
BGE oxvecd Yen yoars. Oue of thoso exvepticas ip that probation may not
be given vhere the offenss g sarder.
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BODY

The Teme Poral Cofle provides thet "Fhoever shell voelunterily
m.u sy rson within this Btete shall be guilty of mwdsr. Mmder
&hall o ddstingeished from every other speeles of homicide by the
ahsence of cirousstances vhich refuoe %!fza offonsy to negligent homicide
o vaich exeuse or Justify the killinz.® Vernon's ammot. Tems P.C.
ark. 1256,

2

mmmmm@afwrmihmﬁ.cwe. ‘e first is
"Justifisble homicids™ whtch includes such esses &g the killing of

felons attenpting to escope arrvest, killing 4z order to provont folonies, .

killing in self-dofense, ond cthers. Vermon'o fonnt. Temms P.C. Ards.
m-m Te sacomd 18 "excussdle homicide”™ which is dofined ap

« o« the death of & mump deing . . . By sccddont or misfortume
though cansed by the c;m; of enother vho 4o in tho prosgcuticn of a lavful
object by laowful meens.” Yernon's Ammct. Temmo P.C. Avt. 1228, Both
of these dofenses mry be velsod o the trfol opd, if found walid by the
Jury, will result in an acquittsl.

Arother Gafence 1o the ore of insmnity. The Femal Code
states “"Ho act done i o state of insanity can be punisbed as aa offense.”

Verpon®s imaot. Toms P.C. Art. 35, Insanity et the tim of the comission |

of the allaged cot is a complote dofense agaisst ths act chersed, hut
insondty nt the time of the triel is not a defonce 1o the act charged

but has the effect only of postponing the trial 60 long 6o the dnpendty
exists. ?enm’a Jfonot. Touss PuC. Art. B

e Wibusghbon test hos beon opplied in Tewns, Melee v. Stete,
155 Tex. Crim, Rep. 639, 230 5.%. 2nd 707 (1951), taut the Lrvonistebln
impulse toot ms not yet buon rocommized Rope v. Btate, 153 Tex. Crim.
Rep. 312, 220 5., 2nd 137 (19%8). The cccuied koo Bhe burden of proving
m@n&wwﬁmmnﬁemm of the evidense. Bven v, Biate, 62 Tex.
grinm. Rop. 363, 269 8.%. &0 (192h).

& verdict of Sanity ab the die of the (riad of the mupder
prosecudion and insanity ot the Sine of the honlelids would cald for the
release of the defondant (1.c. “terporery insaaity™), but o finding of
insepity ot both tires requires the dofomdant o be comitied %o ths
state hospital. Verpon's Ammot. Tomms C.C.82. 932b.
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T offonse of poosinughier no longer cxdsts, sinee the
legislieturo ropeiled the mnﬁmaghuer etatuts. TVernon®s imooh. Sems
P.C., Jaxbs. 1845.31855. e Gotlin v. State, 133 Tem. Crdm. Bop. 247,

0 8.4 208 B3 (1929);: Guniaxdc v. State; il3 Tex. Crim. fep. 570,

2 8.4, 204 56 (1920) {4 which 1t ves shoted thot renslovghter 1o no
Wg@femmmgmﬁmmmsaummmmmm
groafe of wmegligent homicide is murder).

Hmdedds by mgli@&szm ip divided imbe two degoend. E%gligea&%

homdeifs in the £Ivst - gonsists of thn cousing of feath of another |
By megligonce and eml&mm dn the performence of en wnlewivl oot.
Vernon's snact. Tesns 2.8. 1231, It iz peniohodle by conlivsment in
S0t not exoeding omo yau*r or By & Plme not emccelding $1,000. Vernon's
fonot. Feman PuC. 1837, Second dopree nogligent homiedde comsisto of
the souging of éeath of coothor By segliisoncs aot incivding o Selony and
mm%@amss in ¢k pesforvanee of an uniewiul aot. Wapon's jomot,
Toxsg. P 1233,  Thowe the waleful ot o n atcfummncr, 16 corvies
ammm of dmeeigooment in Jodl ot oxtcading tluve yoars o ty &
Pine 1ot exseading 03,000, Yersonts Amnot. Toms P.C. Avbk. 1242,

here e wmisyful act :&ammly@m for virich an noticn would lle, the
podistment cousists of & fize nob exgpading §3,000 ond lwmpriccmupent in
Joil not oxeecding one yesd.  Vermon'd Amuch. Tems PG, Avk. 1383

é?%sele 6ol af t3 Cols of Crinmdral Frocafioe sleten,
"Mam%MGafosanmm fneluding lovey offenses, tie Jury moy
ind the defondant ot guilty of the higher offepse, Wb gulity of any
lower offente fmelnfed.” Avtisls G05 of the Code z‘.f Criminel Prdcedure
states: “fhe folloving ceffonses incivie Giffevent Gegreem (1) Muwiow,
which imluﬁﬁ:a a1l the losser ﬁﬂgrsms of culpeble bhoicids end slso on
aussult with futendt to comdd mder . . o ¥ I8 hoo boen Bold thet o

. am of madey carrien with 48 & charge of wligs_m homdeide.

aliscy v. Sbate, M5 Tex. Grim. Rep. 685, 170 &.%. ond 762 {("oh3).

Although mrdor was ot o Sirg &lvidsd into murder of the
firot degree anf murder of the socond Sepwes, Gegress of mudor 80 net
exict whdsr the procent stutubs. See Pub v. State, 123 Teu. Crinm. ﬂz—.\g@
559, 59 8.%. Ond &3%%1%333 (Begsees of mntler wore eboliched by Act
3 en. leg.
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- Toe pudehmant for mwder is "death or confinement in the
penitentiory for 1ife or for ony towm of ywars 0o less theg two. "
Vermon's Anmob. Texss P.C. 1297. Bowover, 1F the jury belfevos that the

7o - Gofondent “wao promnied sed acted vithout malice aforethowstbh they conmotb

- ooBege the pslslzont ob o pariod lopger than five yoars. Vernon's Angob.

Tex. P.Co Art. 1857TH. 4 seoond conwiction for & capital offense requives
& life sentente es doos o thind sonvictionfor o felony. Yernonts Apnot.

. Tomae P.C. Aric. 63 cod 6. Bws, in swumary, the cnly restvietions

- pleced upon M Jury for fimiag the pmigment, in adfition to the :
Enbitunl Qeiminel Sotute, i thet of the ninfmm sebonce of two yeors
and, in eass of the chosnse of “malies aforothousht,” e mcime
sontence of five yoors.

It 1o intevesting ¢0 note thab murdsr withont “melice
aferethought” 48 defined ag "o voluntnry homicids camdtied without
Juntifisation ¢ excuee unfer the immediste inflvonce of o fuddon
passion sricing from an sdequute cause, by whieh 4% 1s pprnt sueh cause
a5 would camsenly prdluce o degree of ange®, rage, rosentiend, or tervor
in & poyewn of cxdinowy tomper sufficiont 0 renmfer the mind ingcapable
of cool reflection . . o ¥ Vornom's Amnot. Tewss P.¢. Avt. 1857e. This
would ceen to be equivelont to the definition of measloughter that exints
in sost states,

- Tewms also Mmo on Iodetevaimte Sontonen Iov vhich wrovides
that I¢ the jury sboll essess the punidiment of en offente at & lenger
instesd of pronomcing o defdnite Sdme of lmmed 21h, chell proncwace
an istctorminade conbence of imprisomrpnt fixing in such scntence as the
minfam, the minimum tims precoribed By lav and as thy puxlme time,
the tevm fimed by the Jury. Vermen's jforot. Tomng CLOLP. Ant. T75.
ihis Indetorminate Ssndence Low applice 3o 2 cunviction for moefer.
Mller v. State, 120 Tox. Criz. Rop. 166, & 5.¥. 264 859 {(1935), s 4t
Bo% apply vhove onp 49 sontemced o 14fe {mpricomrent upder the
Eapdtunl Criminol Stotute. B parbe Rgow, 15h Jew, Cels, Rap. SLY, 229
8. ¥ 2nd 73 {1950). -

Anothor eltersetive santoncee is the suopended senmtonce.

Artieles T76 of the Code of Crimdned Procodure states: "Where Qe is
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Ja eomviction of eny felony in amy disteict o cplminme) ddeteict cowt of ,

- khin State, emept mudoer, parjury, buglary of o peivete rooffencs at .
aight, yobbory, arssm, incest, bigeay, seduction cod eborticn andl the
punidhrent ageessed by $he Jury shell not cmpoed Sive yesrs, the court
-sholl gespend serdemve wpon vritten swern spplication mesde thexefor by the
defondont, filed befoce ¢he trdel bopins, Vhon the defondemt bao mp
countel, the courdt shall inform ¢he doipmiant of his oieht o 1mbe such

epplication, and the cowrt shnll appoint counsel %o prepare ond prerent
seme 30 dosired by defomdont. In no cose shall sontenso Do suseonded
x2opt vhen the proof sbndl chow and the Swry cheld €ind in fheir wirdiet
that ihe defimdant hos nover tefore besn cenwieted of & felony in this
or In any other Stade. This law is aot to b coustrmpd as provending the
Jury fras passisng on the guilt of thy defendant, bub he my onder @

pica of mat guilty.” : '

‘ In Pensl Oefls Ard. 12572, vhich concerns evidence aémissable
in prosecutions for felcnious homicidesn, it 1S stated “thet in all
convictions wnder this Aot ond vimve the pmisteont acsonsed Yy the Suwy
-Goeg not exeeed five yeors, the defovdent sholl haove the henofits of the .
cusporded Gombence: eel.” Ome cooe hee inmdicnted that thie letter proe
yiosien vagoals OOF ixt. 776 only ao to muder. %&' v Btate, 143 Deg..Crim.
Bap. 327, 150 8.%. 203 495 (194g). (212 thet TP Avt, 770 woe not
wraeled o8 to roldery coseg.) Thus, $a o caso of imwder, 1P the

—  chubened doos not oxcod £1vh yeurs, o susponded dontonss §8 pospidie.
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‘ In gpdte of the rathor elone lomguase of COP Art. T76, the
Sourts have comstrusd the stotuto to mmen thet the gerdense commob be
wusperded unless so recomwniod by the Jury. Drown v Siete, 156 Tox.
Crim. Rep. 653, 245 8.%. 28 hoy 2195@'}. thitohend w. Ctobe, 182 Tex. .
Crim. Rep. 507, 207 8.9 202 H07 (1956). Toecoius v. Sote, 167 1bx. G B
AL, 320 8.9 204 5 (2959). :

' e A% Prelodion sudt Pavole Low, Yermon's Amwt. ‘.
CCP Sgp. Avt. TEIA 1F, wop onseted $n 1997, ond it provides thot “whem
it abadl oppear ¢o the satistnotion of the cowrt thut tn erda of
Justies and the dost dnderests of the public ag vwoll a5 fhe defontent
vAll %o suboovved thevely, fThe cowstg/ shell dawe the pover, after
saviction or e ples of gulity for any folony orise or offenme escoph
marier, rapa, and offemses ageinst smorels, Gecenny, ond chaskity, vhere
the maximm pomisheent ssteased the dofentant dood wot ezzsed ton yours
Izprisoomnt, and vhere the deftntdemt hue not beon wevisusly convictod
of & folony, to cuspend tho fmponition or the ewmecubion of contence omd
mzy place tho defenfant on probeticn for the mexims yericd of the
septence lzposed o, 12 no sombouce Lne boon irmposed, for dke TRl
poried Zor which the dofonfont might bove deon sontonced, or lwpose o
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fine a.mliﬂam gl the ¢ifence comadtted end elso pluco the defonfant

on probation s xmmmwmf peovided. fny aemh yorgey plseed on probstion
Smll be wnfer thy sugsrvision of such court.” The otabtule goes on o
Wmtmw in thie Act dhndl be conptrusd 03 repeonling the
Suspenied Geotenss Lo, %mn’ & Jmnod. Tox. S Supp. Avb. 784 7.

Hidle o relevont cufes heve oom dovn on thic Statute $hat
I con find, 1% would suom $3ud probabion camnob Do given in any cuss af
mxdar, bub 1% cm be given 1a e came of reglisewt hemicids vhieh, oo
ggg v Zzem, $5 pot cousddered muder. %‘mmﬁ*s friod. Texn. PO

C e . —
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